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The Best Outfits 
At No Extra Cost 


Corporate name 
engraved in 24K Gold 
on Spine of all Books 


STANDARD 

3-ring binder (illustrated) 

250 page capacity 

Outfit No. 4 

with 75 blank sheets $25.25 

Outfit No. 1A 

with printed minutes 

and by-laws *$27.00 

The STANDARD binder 
also available in Black 

please specify 


Other Complete 
Green Gem Outfits With 
Matching Vinyl Slipcase 


HEAVY DUTY 

3-ring metal hinge binder 
250 page capacity 

Outfit No. 2 

with 100 blank sheets $33.25 
Outfit No. 2A 

with printed minutes 

and by *$35.00 


DELUXE 

3 round posts binder 

250 page capacity 

Outfit No. 3 

with 100 blank sheets $36.75 
Outfit No. 3A 

with printed minutes 


nd by laws “$38.50 


SPECIAL 
Self-Encased 
Corporate Outfit 
3-D ring binder 
360 page capacity 
Slipcase not needed) 
Outfit No 4 
with 75 blank sheets $28.00 
Outfit No. 4A 
with printed minutes 
Ind by-laws *$29.75 
The SPECIAL binder 

0 available in Browr 
please specify 


SPECIAL FORMS SECTION — 
Provided with all outfits and 
ludes Sub-Chapter 5 
(election not to be taxed as 
corporation) Executive 
Meaical and Dental 
Reimbursement Pian 
Forms for annual meetings of 
shareholders and directors 


Individual items available — 
write for catalog. 


Unique Pocket for 
Fold-Away Seal. Permanently 
Attached to inside front cover. 


Green. 


STANDARD 


THE QUALITY 
CORPORATE OUTFIT 


The Original All-In-One Volume Corporate 
Outfit Including Seal 


EVERY GREEN GEM* CONSISTS OF: 


BINDER—Handsomely gold tooled. Bound in durable Fabricoid 
over heavy binder's board for long lasting use 
STOCK CERTIFICATES — 20 —imprinted and numbered. Additional 


certificates 20¢ each. Extra charge for special clauses depending 
on copy. TRANSFER LEDGER. INDEXES — Mylar reinforced. 


PRINTED MINUTES AND BY-LAWS include IRC Plan 1244 plus — 
CORPEXPEDITER — for quick completion of minutes. 
(Blank sheets and title page instead of above.) 


PROFESSIONAL « NOT-FOR-PROFIT and MODEL CORPORATION 
ACT MINUTES available. 
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PHOTO PROCESSING ENTERPRISES, INC. 


tbr berks of the ty the hetiles herein parson by hala 


Wits 


Removable Separate Handsome Stock Certificates lithographed on high quality 
Carrying Case for Seal. heavy rag bond paper with that “BIG BOARD" look 


Over-all size of all outfits 14-3, 4" high x 10-1. 4" deep x 2-1/4" wide 


Coroex< 


Banknote Company, Inc. 
24 Hudson Street 

New York, NY. 10013 

(242) 964-7454 

Cable “Corpexnote NY.” 


Orders shipped 
within 24 hours 


* 


MONEY BACK 
GUARANTEE 


* 


Serving the Legal 
Profession since 1927 


Use this order form for your convenience Corpex, 21 Hudson St. New York, NY 10013 
CORPORATE NAME Print name exactly as on Certificate of Incorporation _ 


State of 


Date of Incorporation 


Total Authonzed Issue 


Ship to —— 
Street Address. 


City, State. and Zip Code 


No ofShares ParValueS each Attention of _ 

Shares without par value _ Ship OutfitNo Check Enclosed _ 

Certificates signed by Pres. and ne ee Check Must Accompany Order Payable to Corpex _ — 

* When ordering Minutes & By-Laws specify Single Add 51.00 shipping charge for continental US all others $400 


* *Remarks 


Valid Through 


Signature 
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EXECUTIVE DIRECTOR THE FLORIDA BAR 


YOURS 


In two successive years, the 
American Bar Association has in 
effect proclaimed The Florida Bar 
best in the nation. Why? Where is 
the strength of this Bar? 

Is it the Board of Governors 
which was covered in this column 
last month? Is it the presidents 
annually elected by the 
membership in an open, 
unrestricted election process? Is it 
the staff that services the programs, 
prods the membership and 
innovates occasionally to the point 
of being accused of “running the 
show?” It is none of these in my 
opinion. 

All of these groups are merely 
figureheads, or at best reflections of 
the attitudes, performance and 
productivity of you, The Florida 
Bar member. Yes, the strength of 
The Florida Bar lies solely in the 
individual member. He or she 
shapes the Bar. 

When he does good _ things, 
people think highly of the Bar. 
When he does bad things, the public 
condemns every lawyer. A judge 
who misbehaves or a lawyer who 
steals does irreparable harm that 
scars the reputation of the Bar 
within a community for years. The 
bad acts get front page coverage; 
the good barely make the back 
page of our dailies and weeklies. 

These are the facts. Press 
attitudes haven't changed in the 
past century and they are not likely 
to change in the next. 

But what about this individual 
member? Who is he that truly gives 
strength to the Bar? At the peril of 
overlooking hundreds of unsung 
heroes in our Bar ranks, let me 
identify a few. 

Appellate Court Rules - For four 
years Chairman Bill Wiltshire and 
his dedicated committee have 
labored long and hard seeking ways 
to improve our appellate court 
procedures. Public hearings, angry 
letters, hours debating before the 
Board of Governors and_ the 
Supreme Court have preceded the 
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Where Lies the Strength of The Florida Bar? 


adoption of the new rules. Yes, they 
encompass substantial change. 
However, it is the hope of all who 
have labored with these rules that 
they will be of ultimate benefit to 
the public of Florida by providing 
more expeditious and simplified 
proceedings before our appellate 
courts. 

Probate and Guardianship Rules 
Committee - My, again what 
personal and financial sacrifice by 
James J. Altman and his crew here. 
Thousands of hours have been 
expended shaping improved rules 
to make our probate procedures 
better. Even family sacrifice was 
involved when Jim’s daughter had 
to drive his car from New Port 
Richey through the night to ensure 
his timely arrival for an _ oral 
argument on the rules before the 
Supreme Court in Tallahassee. 

Unauthorized Practice of Law - 
There are so many dedicated 
lawyers applying long hours to 
protecting the public from the 
unskilled and growing number of 
unlicensed legal practitioners. Dan 
Honeywell, William A. Walker II, 
John M. McCormick, and R. 
Layton Mank have all distinguished 
themselves as UPL committee 
chairmen. In the pits, Young Joe 
Simmons has ably represented the 
Bar in extended UPL litigation. 

Bar News and Journal - So many 
monthly authors contribute 
outstanding articles to the Journal. 
It is they who make the Journal a 
quality publication. Special credit 
should be given to Coleman 
Rosenfield and Jim O’Flarity who 
respectively served as guest editors 
for the October and March 
Journals. These special subject 
editions take time and planning. 
These are the people who make 
these popular editions possible. 

Continuing Legal Education - 
Wow, from seven courses a year to 
56 courses! Quite a step and not 
without growing problems. But 
people like Ira H. Leesfield who 
gave unselfishly of his time to 


five locations, Bert 
same, Gordon 


lecture at 
Grandoff, the 
Cooper’s and Steve Rappenecker’s 
continuing service as local CLE 


representatives all combine to 
improve the quality of your CLE 
program. Even legal secretary 
Helen Allison of Miami voluntarily 
contributes her time to make sure 
all goes well with courses presented 
in Dade County. 

And what about CLE publi- 
cations? Who works harder than 
Henry Trawick tirelessly 
reviewing, editing and corrolating 
all of the forms placed in these 
practical handbooks so helpful to 
Florida lawyers and beneficial to 
their clients. Literally hundreds of 
hours were donated by Russell 
McCaughan who, for the first time 
in the Bar’s 15-year history of CLE 
publications, authored by himself a 
469-page practice manual, Florida 
Will and Trust Drafting. What a 
monumental public service 
contribution! 

No one this year has worked 
harder to improve our CLE quality 
than Chairman Bill Henry, Samuel 
S. Smith, John Arthur Jones, Sid 
Stubbs, Larry Spalding, Michael 
Walsh and Bill Belcher. Each has 
been conscious of our growth 
problems, heard your complaints 
and is doing his best to respond to 
each and every suggestion to make 
our CLE program second to none in 
the United States. 

And what about our national 
good will ambassador, Barry 
Davidson? Not only has he met 
weekly on the subjects of 
advertising, CLE and designation, 
he has addressed at least ten state 
bar organizations throughout the 
nation this year. 

Task Force on Land and Security 
Fraud Schemes - A new venture for 
The Florida Bar this year initiated 
by President Troutman was the task 
force concept. During a short span 
of a few months, the industrious 
members of this group, headed by 
the effervescent Burton Young, 


341 


: 
“FEE gil 
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made a major public service 
contribution through its analysis 
and concrete recommendations 
toward arresting Florida’s land and 
security fraud problems. 


Long Range Planning - Who 
wouldn't be impressed by Joan 
O'Dell, out-of-state member 
from Chicago, who traveled two or 
three times to Florida to attend 
meetings of this active committee 
this year. Paul Lipton, vice 
chairman, in a masterful fashion 
motivated this committee as never 
before in its history. All of us will be 
benefactors of the research and 
analysis of the future of The Florida 
Bar coupled with recommended 
courses of action to be taken by the 
Bar during the next decade. 


Group Legal Services Commit- 
iee - With interest: skyrocketing 
among lawyers in the formation of 
group legal services programs, this 
committee worked as long and hard 
this year as any in The Florida Bar. 
Not only its conscientious 
chairman, Louie N. Adcock, Jr., 
meet at least monthly with his 
committee, he spent half of each 
working day answering telephone 
‘alls, writing letters or preparing 
presentations for the Board of 
Governors. He attended every 
Board meeting this year! 

An entire volume could be 
written about the working lawyer in 
the Bar this year—maybe_ ten 
volumes when we include the good 
deeds of the active, aggressive 
15,819 members serving in one of 
the 13 established Bar sections. Or 
what about the 600 lawyers 
laboring unselfishly in discipline as 
referees, Bar counsel and grievance 


committee members. Yes, all of 
these are the strength of this 
professional organization. Make no 
mistake about it. 

As long as we have lawyers 
devoted to public service activities 
such as those here enumerated and 
contained in the annual reports of 
sections and committees in_ this 
issue of the Journal, The Florida Bar 
will remain strong. Without them 
we will die and be heard from no 
more. 

When a Central Florida sole 
practitioner recently requested his 
secretary to purchase an airplane 
ticket for him to attend a 
Tallahassee committee meeting, 
she remarked, “But there won't be 
enough left in the checking account 
for my weekly salary!” He attended 
and she got paid. 


MARSHALL R. CassEDY 
Executive Director 


Setting It Straight 


Paul A. Lester, author of the 
article, “low to Speak Magnuson- 
Moss: A Primer onthe New Federal 
Warrant Act,” on page 301 April 
1978 issue of the Journal, is a 
member of the Miami law firm 
Greenberg, ‘Traurig, Hoffman, 
Lipoff, Quentel & Wolff, P.A. The 
biographical note in last month's 
issue failed to list Lester's current 
law firm affiliation. 


Let us Help You With 
Your Bonding Needs 


Fast Courteous Service 


Florida 
Verification 
Bureau, Inc. 

P.O. Drawer 17308 


Pensacola, Florida 32522 
(904) 438-1493 


Varying Viewpoints 


Your “Editor's Note” replying to 
Marshall Barkin’s letter, in the March 
1978 Journal, misses the point of 
complaint. Certainly the Journal should 

provide a forum for varying 
viewpoints.” However, that function 
refers to political debate even on 
controversial issues. 

As Mr. Barkin correctly points out, 
the Journal is the “official” publication 
of a state organization. As such, it is 
specifically constrained by the 
establishment clause of the First 
Amendment to the United States 
Constitution. 


I support the Journal’s maintenance 
of an open forum for debate on any 
issue of public political 
importance. I deplore its use by, and 
connection with religions. 


RicHAarp A. KaTzMAN 
Miami 


Family Law Issue 


I was interested in the March issue on 
family law practice. Unfortunately, the 
parameters of your inquiry seem rather 
narrow. I noticed no discussion, for 
instance, on the experience of Alaska in 
which divorces are an administrative 
matter with minimal lawyer 
involvement. 

a) The idea of making divorce an 
administrative matter eliminating the 
need for lawyers as one state has done; 


b) Publication of dissolution of 


marriage forms by the state which are 
designed so that those who are inclined 
can obtain a dissolution without the 
participation of lawyers; 


c) The growth of secretarial 
services as an alternative to lawyer 
involvement at a tiny percentage of the 
price; this latter is most timely since our 
Supreme Court has just issued a very 
significant opinion on this question; 

d) There was not even a discussion 
of the inaccessibility of divorce and 
legal representation to many of our 
citizens. 

I am very sure that there are many 
lawyers (most?) to whom these ideas 
are anathema. This may or may not be 
because of their deep economic interest 
in protecting their virtual monopoly. Be 
that as it may. it seems appropriate that 
the Journal should inform the members 
of the Bar what is going on and presenta 
wider spectrum of opinions. 

KENT SPRIGGS 
Tallahassee 


Editors Note: The Journal is a product of 
its readers — members of the Bar. We will 
welcome manuscripts submitted on any of 
the topics you suggest and topics others may 
have. 


Editor's Note: 

The Journal is pleased to print letters from 
readers (who must be identified) when they 
do not exceed 300 words, when they are of 
general interest, and when they attack issues 
rather than people. Address comments to: 
Letters to the Journal, The Florida Bar 
Journal, Tallahassee 32304. 
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it could be a fate worse than death. 


Nobody likes to think about longterm disability. But 
maybe you should. Think about how your firm is 
going to carry the caseload. How long can the 
income continue without production to generate 
fees? Who's going to tell the lawyer and the lawyer's 
family, “Sorry. We just can’t carry you any longer’? 

Not a pleasant prospect. But there is a way to 
ease the financial pain. It’s The Florida Bar Disability 
Income Plan, a plan which provides up to $400 a 
week in benefits, with 
higher limits available 
if desired. 

Write or call for details 
today. Get the protection 
of The Florida Bar 
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Poe &Associates, Inc. 
P.O. Box 3268, Tampa, FL 33601 (813) 228-7361 


Disability Income Plan.It’s one thing you can be sure 
of, in this uncertain world. 


Administrators for The Florida Bar Insurance Plans. 


Poe and Associates, Inc. 
P.O. Box 3268 
Tampa, FL 33601 


Rush me details on The Florida Bar Disability Income Plan. 


Name 


Address 


City 


=> 


RCUIT COURT FOR 
COUNTY, FLORIDA PROBATE DIVISION 


File Number 


LEADING EDGE IN RE: ESTATE OF 
BECAUSE THEY Order ionsiies Elective Share TITLES FOR 


Upon the petition of QU ICK IDENTI } 
CATION & 

for an Order determining the elective share of the surviving spouse in the above estate, and the Court finding that P =1@) FESSIONAL 

all interested persons have been served proper notice of this hearing or have waived notice thereof; that the material >) RESENTATI ON 

allegations of the petition are true; that 

te IMPROVES : is the surviving spouse of the decedent, who died a resident of 
ACCURACY AND County, Florida on 
~SIMPLI FIES , being within the time prescribed by law, the surviving spouse filed 
an election to take the elective share in accordance with the laws of the State of Florida, it is thereupon TYP ESET 


ADJUDGED, that the amount of the elective share to which the surviving spouse is entitled is Dl F F E R ENT 


FROM TYPE- 


ADJUDGED FURTHER, that the personal representative of the estate is directed on or before 


, 19_____, to distribute to 


OF INSERTED | 
MATERIAL | 


ORDERED this ON BOTTOM 
RIGHT CORNE! 
FOR EASY | 
LOCATION IN 
WORKING FILE, 
ALSO LOCATE 


ORDER DETERMINING ELECTIVE SHARE 


Where Applicable) AP-048 
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7 - So Fast, Easy and Accurate to Use, they Save you Time (Money) 
onform to the lastest Probate Code — 
IN TH SPACING: 
| 
] 
| 
Se 
| 
] 
| 
| 
| 
| 
TYPEWRITER 
VAITER FACE 
SPACING FACE 
Be Ree. the decedent, the following assets of the estate ins r 
FILLED 
TITLE’ & NUMBER 
SIDED FORM 
_ INDICATED BY 
“OVER” 
— 50 of one f rm, $3.00; complete set of. Probate Forms ‘50 each only 
7 $175.00. Please include a check with your save C.O.D. tax 
a $175.00. Please include a check with your order and save C.O.D. charges, include 4% sales tax in 
ACTION FORMS, INC. = P.O. Box 65 FL 33517 813/443-3803. 
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A Complete Corporate Outfit 
with the Touch of Elegance 


From Excelsior-Legal 


Our new FLORIDA MINUTES and BY-LAWS incorporate 

recent statutory changes and a complete set of tax 

resolutions. Sample set, $2.50 prepaid ($1.75 with outfit). 
Ex Libris offers the functional cei; e@ (50) Blank Minute Filler 
appearance of all Excelsior ee Pages: Rag content. 
outfits plus a contemporary 2 
look all its own. Check these ae 
exclusive features: luxurious gd : Pre-Printed Minutes and 
padded cover, leather grained By-Laws: (OPTIONAL) Saves 
vinyl in mahogany brown, > hours of typing time while 
corporate name embossed in making an excellent impres- 
24K gold, plus a unique dust _ sion on your client. 
proof design (see illustration). Includes IRS $1244, Sub— 


: chapter S, Medical/Dental 
Impressively self contained, plan, appendix of forms and 
Ex Libris gives you a totally 20 blank pages. Blank state 
complete outfit providing A . : set based upon Model Bus. 
everything you need for an 4 Corp. Act. Separate editions 
incorporation right at your 


: ‘ és for DL, FL, NJ, NY, PA, TX. 
fingertips. Exclusively from 
Large D-Shaped Rings: Let 
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pages lie table flat and offer 
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For only $1.00 shipping 
charge we will ship by UPS 
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Annual Report of the President 


Give me the strength to change the things I 
can, the serenity to accept the things I cannot 
change, and the wisdom to know the 
difference. (Serenity prayer) 


Advertising, discipline, and 
specialization are the big three in 
the category of changes this year. 

The United States Supreme 
Court, unbegrudgingly from me, 
gets full credit for lawyer 
advertising. More blood was spilled 
over this issue than any other. For 
five consecutive meetings of the 
Board of Governors, we adopted, 
amended, and rescinded 
guidelines, and started all over 
again. In my judgment, if our final 
product is adopted by the Florida 
Supreme Court, we achieved the 
delicate balance that provides 
lawyers a first amendment outlet 
without condoning chaotic and 
unbridled advertising. Even so, the 
thought of regulating advertising to 
prevent misleading the consumer 
and demeaning the profession 
leaves me apprehensive. 
Nevertheless, our position is 
defensible from the liberal or 
conservative point of view and is a 
responsible reaction to Bates and 
O’Steen v. State Bar of Arizona. 

Lawyer discipline was 
thoroughly overhauled this year 
through the auspices of the 
Supreme Court Special Committee 
to Study Lawyer Discipline. At its 
request, we responded to the issues 
before the committee. It was a 
mammoth effort concentrated in a 
two-month period requiring the 
energetic participation of every 
member of the Board of Governors. 
The special committee agreed with 
us on most points but disagreed on 
others. Two of the most important 
variances pertained to waiving 
confidentiality for public viewing 
and news reporting of grievance 
proceedings after a finding of 
probable cause and appointment of 
a referee, and to state attorneys 
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granting immunity to lawyers from 
Florida Bar grievance prosecution. 
It is my rather emotional stand that 
state attorneys should not be 
allowed to offer a crooked lawyer 
immunity from Florida Bar 
prosecution. The power to 
immunize a lawyer from criminal 
sanctions is coercive enough to 
induce him to testify against others. 
To add to that, immunity from 
discipline proceedings is as wrong 
as offering a suspected wrongdoer 
$50,000 if he will testify against 
others. Yet, the special Supreme 
Court committee is recommending 
that state attorneys be given the 
power to grant immunity to lawyers 
from Florida Bar prosecution so 
long as the state attorney gets the 
concurrence of one Supreme Court 
justice. The profession would be 
hurt by this practice as the public 
won't understand the idea that a 
confessed criminal is not only 
allowed to go unpunished for 
criminal actions, but is rewarded 
with permission to continue 
handling the affairs of the public. 
The special committee 
contravenes your elected 
representatives on the Board of 
Governors by recommending 
waiver of confidentiality in 
grievance proceedings after a 
finding of probable cause. It is 
conditioned on the appointment of 
a referee and allows a motion to 
preserve confidentiality if 
confidentiality is required to 
protect a client. Neither of these 
conditions is a meaningful 
safeguard particularly when the 
special committee’s recommen- 
dation will not allow a lawyer to 
confront and cross-examine the 
witnesses against him while the case 
is being investigated by the 
grievance committee and before 
the probable cause finding is made. 
Another incongruity is the special 
committee’s provision that a 


grievance committee may offer a 
lawyer a private reprimand in 
certain cases defined as minor 


misconduct. To do so, the 
grievance committee must 
necessarily find the lawyer guilty of 
unethical conduct, and since the 
grievance committee is not 
required to provide the accused 
lawyer with the right to confront 
and cross-examine witnesses, 
procedural due process seems to be 
denied to the lawyer. The Supreme 
Court committee would have the 
whole matter remain confidential if 
the lawyer accepts the private 
reprimand. If the lawyer rejects the 
private reprimand contending 
there has been no unethical conduct 
and asking for trial, then 
confidentiality can be waived 
unless the lawyer can convince the 
referee that, if guilty, the lawyer 
should only receive a_ private 
reprimand. The referee must make 
this judgment without hearing any 
evidence, but on the basis of the 
pleadings which might conceivably 
be beefed up to teach lawyers they 
should accept private reprimands 
when offered by grievance 
committees if they know what's 
good for them. This is a violation of 
the basic elements of fairness. 

In other respects, our discipline 
program will be improved. It’s too 
bad though that the overwhelming 
majority of lawyers and the law 
profession itself must be tainted by 
the midconduct of some which is 
imputed by many to all of us. Of 
course, confidentiality is waived 
now in all cases upon their 
conclusion except where there was 
a dismissal or a private reprimand 
given. In addition, the Board of 
Governors has been waiving 
confidentiality in serious cases after 
a finding of probable cause and 
appointment of referee and the 
Board of Governors has 
recommended further liberal- 
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ization of confidentiality to the 
Spécial Supreme Court Committee 
to the effect that confidentiality be 
waived where the accused lawyer 
has already received a_ private 
reprimand in the past, or where the 
charge against the lawyer involves a 
defalcation in the trust account. Our 
present practice, coupled with 
these recommendations and the 
fact that there will be nonlawyers 
on the circuit grievance committees 
whose presence assures the public 
there is no “white-washing,” should 
be enough to assure the public we 
are aggressive in our program and 
at the same time protect the 
valuable reputation of the lawyers 
who are eventually acquitted. The 
guilty lawyers eventually will be 
found out and the entire record 
made available to the press. 

Specialization was born this year 
when the Board of Governors 
approved tax and trial certification 
plans. Umbrella guidelines were 
adopted for those seeking 
certification programs in other 
areas of practice. Specialization is a 
positive step forward. Nothing but 
potential good can come from 
programs that encourage lawyers to 
undergo study, training, and testing 
that make them more qualified. For 
those who oppose specialization or 
don't care to participate, it is not 
mandatory. 

Fiscal reform was begun this 
year, hopefully to continue with 
equal emphasis next year. Board 
policies adopted this year will: limit 
any meetings of a committee or 
section to one staff member unless 
specifically authorized by the 
executive director; require that cash 
reserves be invested at the 
maximum interest; and require that 
a separate record of expenses be 
kept for each employee with at least 
one annual audit of the expense 
accounts to evaluate employee 
spending responsibility. In 
addition, a policy has been 
promulgated by staff for travel by 
Florida Bar employees providing a 
ceiling for meals. 

There are other areas of potential 
savings. If I had another year as 
president, I would hold all meetings 
of the Board of Governors at the 
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commodious Florida Bar Center 
where all of the staff and facilities 
are at our disposal, and by so doing, 
save the expense of staff travel to 
Board meetings all over the state. 
Experience has shown that only 
several local members attend our 
Board meetings and then only fora 
few hours. In addition, I would 
closely scrutinize budget 
allowances for staff travel, leased 
vehicles, mailouts, and closely 
monitor the expenditures of each 
department. We have a good staff 
and cordial relationship _ is 
pleasant, but our job as governors 
requires we assume that posture 
and obtain the same conservation of 
funds that we do in our own 
businesses. We are not a _ profit- 
making organization. We _ are 
similar to a church. We live off the 
contributions of our members and 
have a fiduciary duty to be the best 
stewards possible. 

Other important events which 
occurred this year are the 
following: 

1. Interest on Trust Accounts. 
In response to our petition, the 
Florida Supreme Court approved 
the deposit of lawyer trust funds in 
interest-bearing accounts, the 
interest from which will be used to 
augment the Clients’ Security Fund, 
finance a stronger discipline 
program and facilitate the delivery 
of legal services. It is voluntary and 
requires the client’s consent; but 
there is little doubt it will create a 
fresh source of revenue that will 
enable us to serve the public needs 
like never before. It is a first in the 
United States and one of the 
exciting things that has happened 
this year. 

2. Delivery of Legal Services. 
Although most of us are. still 
skeptical about group legal service 
programs, be assured they will be 
successful in delivering legal 
services to a large segment of the 
public that heretofore has never 
been to a lawyer. Prepaid legal 
service programs are conducive to 
the economic health of the 
profession and will be beneficial to 
the public. The Board of Governors 
considered an open panel plan for 
the public at large at its May 
meeting. 

3. The Youth and the Law 
Program. The Board of Governors 
initiated a program to teach youth 
in the public schools the role of 


lawyers, judges and the 
administration of justice to a free 
society. It is the best long-term tool 
we have to instill in the public mind 
the importance of lawyers in a free 
society. It is also the best foundation 
for teaching respect for the law in 
countering the continuing increase 
in crime. We have a full-time staff 
person coordinating the program, 
which is in operation in a number of 
counties now. It has been my 
privilege to help lobby a bill in the 
pending legislature to make this 
course a mandatory requirement in 
the public schools. At this time, the 
fate of this bill is uncertain, but our 
program will go on nevertheless. 

4. Legal Malpractice Insurance. 
The Florida Bar organized a 
reciprocal trust vehicle for eventual 
activation into a_ self-insurance 
program for the lawyers of Florida. 
We are now in the process of 
applying for an insurance permit to 
be followed by capitalization so 
that activation can be implemented 
at the appropriate time. Seventy- 
five thousand dollars was spent to 
survey, study and analyze the data 
necessary to get the program going. 

5. Continuing Legal Education. 
Over 60 seminars were conducted 
by The Florida Bar. However, we 
received many complaints about 
the quality of these programs, and 
we will improve them. Bill Henry, 
chairman of the Continuing Legal 
Education Committee, has 
innovatively initiated changes that 
will effectuate improvements for 
years to come. Videotaping was 
implemented this year. After a year 
of reflection on the subject, it is my 
recommendation we_ should 
encourage in-depth seminars in 
cooperation with the law schools 
and combine with the sections as 
often as possible in sponsoring 
seminars. 

6. Media Law Conclave. This is 
a program that began several years 
ago. Each year, the interest has 
grown so that this year, we enjoyed 
the best success yet with the 
program and attendance. It consists 
of a panel of journalists, lawyers 
and judges answering hypothetical 
questions from a first amendment 
expert dealing with how the 
panelists would handle a news story 
or legal issue , arising therefrom. 
After the panel dialogue following 
the Socratic style in the mornings, 
the afternoon session consists of 
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speakers and discussions on topics 
of interest to journalists and 
lawyers, such as cameras in the 
courtroom, financial disclosure, 
and government in the sunshine. 

It is an excellent service and 
appreciated immeasurably by 
those who attend. Next year’s 
conclave should be videotaped and 
made available to newspapers and 
broadcasting staffs, journalism 
schools, and bar groups. 
Attendance will not be hampered 
by videotaping. If anything, there 
will be more interest in attending. 

7. Academic Conclave. For the 
purpose of uniting the three 
branches of our profession behind a 
common bond of understanding 
and purpose, an academic conclave 
gathered at the University of Miami 
Law School. Fora day anda half we 
had a conversational exchange of 
the respective roles of the 
practitioner, teacher, and judge. If I 
had another year in office, | would 
do it again except this time, I would 
give the judges a half day to tell us 
how they think we can be better 
teachers and practitioners. I would 
give the practitioners a half day to 
tell us how they think we can be 
better teachers and judges, and give 
the teachers a half day to tell us how 
they think we can be better judges 
and practitioners. It would be a 
didactic catharsis with practical as 
well as intellectual significance. 

8. Clients’ Security Fund. We 
paid out $178,231 in claims in 1977. 
This is one of our best programs and 
should be augmented. 

9. Land and Security Fraud 
Task Force. This select committee 
of members and nonmembers of 
The Florida Bar was created by the 
Executive Committee and 
approved by the Board of 
Governors to study the law on the 
subject, identify the schemes of 
fraud previously perpetrated on the 
public and recommend how the 
situation can be improved. The 
committee was created with the 
cooperation of the Governor, 
Attorney General and the 
Comptroller. It was favorably 
received by the press. The report 
will have been delivered to the 
Governor by the time of this 
publication. Hopefully, it will be 
received well also, but regardless, 
this was an effort by the Bar to 
wrestle with and find a solution to 
this serious public problem. 
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10. Institutional Advertising. 
Another first this year by The 
Florida Bar was a pilot program in 
Orange County for three weeks of 
intensive television advertising that 
encourages people to see a lawyer 
about real estate, business, contract 
and estate planning matters. A 
survey of the public is part of the 
project and the public reaction and 
benefits to the Bar will eventually 
be published for your edification. 

In addition, we produced a 
number of public service television 
spots of high quality and made 
them available to every television 
station in Florida. The television 
spots make known the availability 
of our profession to the public. In 
my judgment, this kind of 
advertising depicts lawyers in a 
favorable light, encourages people 
to consult a lawyer and_ is 
appreciated by the media. My 
recommendation is that we do as 
much institutional advertising as 
possible. 

ll. Legislation. 
campaign for president-elect, I 
promised you one full-time 
legislative person. We have two, a 
full-time legislative counsel, and a 
full-time staff counsel. In addition, 
we have budgeted funds to enable 
us to employ lobbyists for this 
session. Our progress has been 
beefed up further by circuit 
legislative committees rapping with 
legislators on a local level and by 
authorizing sections to lobby on 
their own on legislation of interest 
to the section. The Real Property 
Section, the Workmen’s Compen- 
sation Section, and the Trial 
Lawyers Section all employed 
someone this year to assist with 
their legislative programs. With 
unrelated Florida Bar groups, such 
as Lawyers Title Guaranty Fund, 
the Academy of Florida Trial 
Lawyers, and Florida Law Political 
Action Committee also working, 
the lawyers of Florida are definitely 
represented in the legislative arena. 
We now have a_ mechanical 
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structure as strong as 
organization in Tallahassee. 

12. The Hatchett Committee on 
the Study of Jury Trial in Civil 
Cases. The jury trial in civil cases is 
under attack by judges who want to 
clear their dockets, by efficiency 
advocates who want to reduce the 
cost of litigation, and by many 
institutions who have been or fear 
they will be exposed under the jury 
system of resolving disputes. 
Justice Joseph Hatchett of the 
Florida Supreme Court agreed to 
chair a special committee to study 
the history of the jury trial, find out 
the reasons for its establishment, 
and determine whether it is relevant 
today. This committee’s product is 
excellent and is published in this 
issue of The Florida Bar Journal for 
your enlightenment. This article is 
expected to serve as a reference 
point for students of the subject for 
a long time to come. 


13. “FAIR” Amendment. The 
Board of Governors opposed the 
legislative program of 1977 that 
would have abolished general 
damages and, likewise, has gone on 
record as opposing a constitutional 
amendment that would accomplish 
the same thing. The issue here is not 
whether the tort system needs 
reform. The issue here is a legal one, 
a moral one, and a philosophical 
one. Legally, people have been 
allowed a jury trial to assess 
damages for disability and 
disfigurement for negligence. 
“FAIR” would destroy that legal 
right. Morally, our jurisprudence 
embraces the rule that between two 
innocent people, the one who 
brought the injury about must bear 
the responsibility. The “FAIR” 
amendment relieves the wrongdoer 
from this moral responsibility. 
Philosophically, our jurisprudence 
strives to provide a remedy for 
every wrong. “FAIR” retreats from 
that philosophy. The philosophy, 
morality, and legal effects of 
“FAIR” are not confined to 
automobile accidents, but to all 
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personal injuries inflicted by 
wrongdoing. If this can be 
accomplished in personal injury 
cases under the guise of reduced 
cost, it can be accomplished in 
contracts, defamation, and all other 
civil remedies. To defeat “FAIR,” 
an organizational meeting was 
called in Tallahassee on May 5 to 
create a structure to educate the 
people on the effects of “FAIR” so 
that the people will at least make an 
informed vote. 


This is my last President’s Page. I 
wish I had been twice as smart and 
energetic the last two years and had 
done a better job. I certainly am 
richer for the experience and no 
doubt got more out of it than you 
did. My reward is recognition from 
any of you who feel that I “fought 
the good fight, kept the faith, and 
finished the course.” Another song I 
recently wrote while chording my 
guitar sums up my feeling at this 
time: 


Our relationship means all the world to me, 

More than anything else that I can see, 

More than elected office or trophies on the 
shelf, 

More than a winner in a contest or money for 
myself, 
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Our relationship means all the world to me. 

Our relationship means all the world to me, 

More than anything else that I can see, 

More than plaques and platters and honorary 
things, 

More than recognition, of my name in 
magazines, 

Our relationship means all the world to me. 

When my life is over and I am turning into 
dust, 

All my plaques and platters are turning into 
rust, 

On my grave, inscribed there, here lies a 
fruitful man, 

His values stood in concrete not shifting in 
the sand, cause 

Our relationship means all the world to me. 


RussELL TROUTMAN 
President 


May 16-19—American Law Institute Annual Meeting, Mayflower Hotel, 
Washington, D.C. 

May 19-20—Economics and Management of Law Practice Section Seminar, 
Diplomat Hotel, Hollywood. 

May 30—Part I & III Bar Examination, St.Petersburg Hilton. 

June 14-17—The Florida Bar Annual Convention, Diplomat Hotel, Hollywood. 

June 28—Academy of Florida Trial Lawyers Legislative Seminar, Host 
International Hotel, Tampa. 

June 29—Academy of Florida Trial Lawyers Legislative Seminar, Omni 
International Hotel, Miami. 

July 6-8—The Florida Bar Board of Governors Meeting, Riverside Villas, 
Homosassa. 

July 12—The Florida Bar Committee and Section Chairmen’s Meeting. 

July 13-15—General Meeting of Sections and Committees of The Florida Bar, 
Americana Hotel, Miami Beach. 

July 19-Aug. 3—Russia/Scandinavia Tour, The Florida Bar. 

July 25-26—Florida Bar Examination, Parts I, II, II], Miami Beach Convention 
Center. 

July 26-29—Florida Public Defender Association Annual Summer Conference and 
Training Seminar, Frank Wolfe’s Beachside Hotel, Cocoa Beach. 

August 3-10—ABA Annual Meeting, New York City. 


August 13-August 30—The Florida Bar European Charter Flight. 
September 8-9—Florida Bar Local Bar Leaders’ Conference, The Florida Bar 
Center, Tallahassee. 


September 14-16—The Florida Bar Board of Governors, The Breakers, Palm 
Beach. 


October 13-October 26—The Florida Bar Eastern Mediterranean Cruise. 

October 24—F lorida Bar Examination, Parts I, III, Jacksonville Civic Auditorium. 

November 2-4—Academy of Florida Trial Lawyers Annual Convention, Doral 
Country Club, Miami. 
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Introducing: 


Florida Jurisprudence 2d 


A completely new work 

This new Florida Jurisprudence— 
Florida Jur 2d—is a complete up- 
dating of the original edition. Every 
part of the original has been 
reconsidered and weighed in the 
light of recent developments in 
Florida law. The result: a modern 
A-Z text statement of all the state’s 
law, civil and criminal, case and 
statutory. 


New organization 


Topics in Florida Jur 2d have been 
reorganized into a streamlined 
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This generation 
attorneys 
its own jurisprudence 


“problem-area” approach which 
accelerates and simplifies your 
research. For example, under 
Decedents’ Property you will find 
complete coverage of an area that 
was formerly treated under three 
topics: Advancements, Executors 
and Administrators, and Wills. 


New Topics 

Significant new topics include: 
Condominiums and Cooperative 
Apartments, and Atomic Energy 
and lonizing Radiation. Medical 
Malpractice, Environmental Rights 
and Remedies, Administrative Law, 
and Civil Rights receive special 
emphasis in response to legislative 
activity. 


Combined with the outstanding 
features of the original edition, 
(e.g. on-point case notes, in-depth 
analyses of legal principles, and 
abundant collateral references), 
the new Florida Jur 2d is your best 
first-search source for fast answers 
on Florida law. 


For more information contact the 
LCP representative in your area, or, 
write directly to: The Lawyers 
Co-operative Publishing Company, 
Rochester, New York 14603. 
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The Civil Jury 


At The Florida Bar Convention 
of 1977, Russell Troutman, 
president of The Florida Bar, 
appointed the Special Committee 
to Study Jury Trials in Civil Cases, 
goal of the 


and _ stated the 
committee to be: 


The goal of this committee is to study the 
history of the jury trial in civil cases to 
determine whether it should be preserved 
and whether it is now being threatened. 
Then, based on the study, arrive at a 
conclusion on whether a jury trial in civil 
cases is an important institution of a free 
society, our form of government, and the 
individual rights envisioned by our founders. 
Perhaps a paper could be written by the 
committee to be published in The Florida 
Bar Journal and other periodicals. 


Those appointed by 

Troutman were: 

C. Clyde Atkins, U.S. District 
Judge, Southern District of 
Florida 

John S. Cox, Circuit Judge, Fourth 
Judicial Circuit of Florida 

Bernard H. Dempsey, Jr., Attorney- 
at-Law 

Thomas A. Horkan, Jr., Attorney- 
at-Law 


Mr. 


Joseph R. Julin, Dean, University 
of Florida College of Law 

Gerald Mager, Attorney-at-Law 

Joshua M. Morse III, Dean, Florida 
State University Law School 

Justice Joseph W. Hatchett, 
Supreme Court of Florida, 
Chairman 


This committee was appointed 
because President Troutman 
realized that there must be constant 
attention, on the part of the bench 
and the bar, and on the part of 
society as a whole, toward the 
continuing improvement of the jury 
trial system. 


Although general conclusions 
were reached as a result of this 
committee study, these conclusions 
are not intended as a judgment on 
the merits of any specific proposals 
for alternative dispute resolution 
methods, but merely to insist that 
these conclusions and the values 
inherent therein be given the 
strongest consideration in weighing 
the validity of any such proposals. 


The Civil Jury — Origin and 
Development 


Tie right of trial by jury in 
American civil litigation has been a 
fundamental and_ time-honored 
aspect of our court system since the 
ratification of the Bill of Rights in 
1791. In his book, The Jury Lloyd E. 
Moore observed: 


The power of judgment has always been 
considered as part of the sovereign power of 
a nation. In deciding questions between 
individuals, no more acceptable mode of 
decision has ever been found than the 
submission of disputes to jurors. Experts, 
boards and judges are not the “people.” The 
jury exercises a portion of the sovereign 
power. It is ultimately a belief based on 
intuition and instinct which requires that the 
power of judgment in matters of the utmost 
consequence should be by one’s peers. A 
decision that 12 fellow citizens are willing to 
live with has much to recommend it.! 


In analyzing the history of civil 
jury trials in America, one _ is 
immediately confronted with the 
question of where did this basic 
right first evolve. Mr. Justice Story? 
adopted the view of Sir William 
Blackstone that the jury, as an 
institution, had existed “time out of 
mind” in England and was 
concurrent with the origin of civil 
government. In support of 
Blackstone’s position, Mr. Justice 
Story stated that by the time of the 


' Moore, Tue Jury, 1974 (1973). See also, 

DeTocQuEvILLE, DEMOocRACY IN AMERICA 
(1839) 284, wherein the author asserts that 
the prime advantage of the jury system lies in 
the way in which the public is educated as to 
matters concerning our legal institutions: 
It may be regarded as a gratuitous public 
school ever open, in which every juror learns 
to exercise his rights, enters into daily 
communication with the most learned and 
enlightened members of the upper classes, 
and becomes practically acquainted with the 
laws of his country, which are brought 
within the reach of his capacity by the efforts 
of the bar, the advice of the judge, and even 
by the passions of the parties. 

* Hogan, Joseph Story on Juries, 26 Ore. 
L. Rev. 234 (1958) [Citing 3 BLAckKsTONE 
Commentaries 350 (Chitty ed. 1832)]. 
Hogan’s article is actually an annotated 
republication of Mr. Justice Story’s article on 
juries published in the Encyclopedia 
Americana. Hogan’s annotations primarily 
refer to Blackstone’s ComMeENtaries, from 
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which many of Mr. Justice Story’s views 
were adopted. 

3 Id. at 236-237. 

4 Warner, The Development of Trial by 
Jury, 26 TENN. L. Rev. 459 (1959). He states, 
“[T]wo famous phrases in the Great Charter 
were taken to guarantee jury trial to the 
ordinary Englishman. These phrases are ‘law 
of the land’ which includes all modes of trial 
then usual and had no particular reference to 
trial by jury. The other is ‘the lawful 
judgment of his peers’. This has no reference 
to trial by jury but refers to the trial of a 
vassal by his fellows in the court of their 
Lord. The trial by jury grew out of 
something else.” He, like Maitland, felt 
William the Conqueror introduced trial by 
jury into England and traced its use in France 
as an inquest back to Louis the Pious, the 
successor of Charlemagne. 

5 White, Origin and Development of Trial 
by Jury, 29 Tenn. L. Rev. 8 (1961) [Citing 
Forsytu, History or TRIAL By Jury (2d ed. 
1875) 2.]. Professor Joiner comes to the same 


conclusion in his treatise on civil juries: 
Joiner, Civit Justice AND THE (1962). 

® Eastman, The History of Trial by Jury, 
Vol. III No. 2 Nar. B. J. 96 (1965). English 
citizens were also compelled to inform 
against fellow citizens thought to have 
committed crimes against the Norman 
royalty. Thus the jury concept in Norman 
times in no way resembled the jury in 
Blackstone’s day. He described the jury as 
the “palladium of English liberties,” a 
protection of the common man from royal 
abuse. 

7 Warner, supra n.4, stated that the 
Doomsday Book was compiled through the 
use of the inquest by William the Conqueror. 
Eastman, supra n.6, at 97, concluded that the 
inquest was used by Henry II in all 
departments of his government with special 
emphasis on its use in determining title to 
land in England. 

‘Eastman, supra n.6, at 88-95; Warner, 
supra n.4, at 460-463. Joiner, supra n.5, at 39- 
40. 
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Magna Charta, trial by jury was “an 
existing institution.”> The Magna 
Charta contained a provision that 
no man could be injured in his 
property or person unless by the 
judgment of his peers or the laws of 
the realm. Professor Warner,‘ 
however, believes the references to 
“laws of the realm” and “judgment 
of peers” in the Magna Charta are 
not directed to trial by jury and 
should not be_ interpreted as 
guaranteeing jury trials to English 
citizens. 

Most English scholars—such as 
Pollack, Maitland, Forsyth, and 
Devlin—have concluded that the 
jury concept was introduced into 
England by the Norman Conquest.> 


The Norman jury concept was one 
of inquest. English citizens were 
summoned by the Norman royalty 
and were compelled to answer 
questions relating to the seisen and 
value of iands in the realm.® In the 
establishment of a rigid feudal 
society, one based upon land 
tenure, the Normans used the 
inquest as an efficient way to 
determine the legal title of all real 
property in England.’ In this sense, 
the inquest was an administrative 
organ of the royal government. As 
time passed, other functions more 


judicial in nature were soon given to 
the jury. 

Briefly, in England, a citizen 
could choose between several 


modes of trial during the 11th and 
12th centuries. These consisted of 
trial by compurgation or wager of 
law, trial by witnesses, and trial by 
battle and ordeal.’ Compurgation 
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was process which 
neighboring individuals were 
summoned and swore in favor of 
the veracity and honor of an 
accused. If he could produce 12 
witnesses to swear to his innocence, 
he was acquitted. Trial by 
witnesses is more relevant to the 
development of our modern fact- 
finding jury. It differed, however, 
in many respects. First, the 
witnesses, somewhat like 
compurgators, swore te the truth or 
falsity of the principal's claim. They 
were expected to be familiar with 
the facts of the claim and as such 
were drawn the local 
neighborhood. There was no cross- 
examination of the witnesses, and 
the principal who produced the 
greatest number of witnesses 
prevailed." 

As time passed, these older 
methods of proof were recognized 
as ineffectual. Thus, there arose an 
urgent need to establish a workable 
system to resolve citizen disputes. 
The English chose to use the jury, 
formerly the administrative inquest 
body, as the fact finder to resolve 
these disputes. It is in this sense that 
the jury system became distinctly 
English."! 

As the jury became a fact-finding 
body, jurors displaced their former 
role as witnesses and began to hear 
evidence.'?) The practice of 
adjudicating civil disputes by the 
testimony of sworn witnesses came 
into widespread use in England 


during the 16th century. It 
continued to flourish in England 
and was transported to the 
American colonies. It is fair to say 
that the civil jury was bequeathed 
to us by our English forefathers. 

The right of trial by jury was 
considered important and 
fundamental right by early 
Americans. Its tendrils spread 
throughout the various colonial 
charters.!5> One commentator has 
stated that the retention of English 
institutions was one way of 
preserving a “base of security” in 
the face of the dangers presented 
by the New World.'* early 
colonial times, English judges tried 
to usurp the role of the jury as a way 
of protecting the interests of the 
English  sovereign.'® Americans 
became disgruntled watching a 
resurgence of the ‘‘royal 
prerogative.” As such, they 
explicitly stated in the Declaration 
of Independence that the English 
crown had deprived them of the 
benefits of trial by jury.'® 

While discussing civil juries in 
arly America, Justice Black, 
dissenting in Galloway v. United 
States," noted that Alexander 
Hamilton felt it was unnecessary to 
secure the right to trial by jury in 
civil cases in the Federal 
Constitution. This was consistent 
with the format of the Articles of 
Confederation which had not 
mentioned the right. Both Thomas 
Jefferson and Patrick Henry felt 
otherwise, and Justice Black noted 
that one of the strongest objections 
to the constitution was “the want of 
an express provision securing the 
right of trial by jury in civil cases.”"* 


The seventh amendment was 
ratified in 1791, providing: 

In Suits at common law, where the value in 
controversy shall exceed twenty dollars, the 
right of trial by jury shall be preserved, and 
no fact tried by a jury, shall be otherwise re- 
examined in any Court of the United States, 
than according to the rules of the common 
law. 


It has not been incorporated into 
those guarantees of the Bill of 
Rights applicable to states.'9 
Therefore, it is conceivable that a 
state could abolish the right to civil 
jury trial by constitutional 
amendment.2” Abolition would be 
most unfortunate. In the words of 
Mr. Justice Story: 


This strong attachment to trial by jury, both 
in) England and America, after the 
experience of it for centuries, furnishes no 
small argument in favor of its efficacy as a 
security of right, and a redress of wrongs. It 
is perpetually spoken of as the “pelladium” 
of our public rights and liberties; and in all 
the various fluctuations of public opinion, it 
has remained untouched and unsuspected.?! 


Modern Influences on the Civil 
Jury 

Has the right to trial by jury in 
civil cases been expanded 
modern times? In the federal! 
system the answer may be both yes 
and no. The right to try factual 
issues before a jury in the federal 
system is governed entirely by 
federal law, which is in derogation 
of the applicable state law. Thus, 
even though the’ seventh 
amendment is not binding on the 
several states, a federal court must 
permit a jury where state law does 
not in a diversity case.22 This is so 
even if a jury trial is not required by 
the seventh amendment.?3 


* According to Warner, trial by 
compurgation was considered trustworthy 
because the witness oath-taker took the same 
oath as his principal. If it was shown the 
principal was laying, the oath-takers were 
also liable for perjury in the same way as the 
principal was lying, the oath-takers were also 
liable for perjury in the same way as the 
principal. Warner, supra n.4, at 461. Eastman 
points out that the oath-takers did not swear 
to the truth of the facts stated by the 
principal; they only attested to his veracity 
and honor. Thus it is apparent that 
compurgators did not serve as “fact- 
finders”; they cannot be compared to our 
modern juror. 

' The infirmities of trial by witness are 
readily apparent. First, there was no place in 
the decision-making process for the 
credibility witnesses’ statements. Secondly, 
the quantity of the testimony, rather than its 
quality, was the predicate for prevailing. 
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Eastman believes that in the 13th century 
judges began to examine the witnesses for 
credibility and thus the probative value of 
the testimony began to replace the oath in 
importance. 

Kastman, supra n.6, quoting 
Holdworth: “So gradually, in the course of 
the Fourteenth century, the use of the jury in 
connection with the central government 
came to be chiefly confined to judicial 
functions. It is this use of the jury and its 
development under the exigencies of this use 
that is peculiar to England.” 

"2 White, supra n.5, at 15, believes that trial 
by witness was adequate when the 
population of England was sparse and 
neighbors could be presumed to know the 
affairs in their area. As England became a 
mercantile rather than a feudal, agricultural 
society, neighbors often knew little or 
nothing of the fact in dispute. Thus they sat 
as fact-finders and heard evidence of those 


witnesses who did have knowledge of the 
facts. He concludes: “The very thing that 
qualified a man for jury service in the olden 
times, at much later date disqualified him.” 
Eastman felt the shift to a parliamentary 
government which was strongly centralized 
also resulted in the rise of jury trial as the 
government had always used it in an 
administrative capacity and thus had inured 
the populace to its use in other ways. 

'S'The First Charter of Virginia (1606) 
provided that all subjects in the colony 
should: “[HJave and enjoy all Liberties, 
Franchises and Immunities within any of our 
Dominions, to all Intents and Purposes, as if 
they had been abidding [sic] and born, 
within this our realm of England, or any of 
our said Dominions.” 

' BLOOMSTEIN, VERDICT, THE JURY SYSTEM 
(1972). For a detailed examination of the 
pre-Revolutionary growth of our jury 
system, see Moore, supra, n.1, at 97-116. 
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However, where the applicable 
state law provides for a jury 
decision over disputed fact 
questions, but federal law does not, 
the case should be tried in federal 
court as a trier of fact in spite of the 
contrary state rule.24 

One interesting development in 
the federal system which may be an 
expansion of the civil jury right can 
be seen in the case of Rachel v. 
Hill Were, the Fifth Circuit Court 
of Appeals considered whether 
corporate officers, who had issues 
of fact determined against them ina 
nonjury trial of the Securities and 
Exchange Commission involving 
injunctive relief, were collaterally 
estopped relitigating those 
issues before a jury in a subsequent 
class and derivative action for 
damages brought by stockholders. 
The court, conceding that 
mutuality of the parties was no 
longer an essential element for 
invoking collateral estoppel, 
nonetheless held that the seventh 
amendment right of jury trial of 
genuine issues of fact survived any 
prior nonjury adjudication.2® 

Recent trends judicial 
administration have limited the 
civil jury right although not 
purporting to affect that right. The 
ever expanding caseload in the 
federal system has caused a massive 
backlog of cases.2* Because the 
federal courts are understaffed, the 
time allocated to criminal trials as a 
result of the mandates of the 
Speedy Trial Act?® consumes most 
of the courts’ total trial time. Hence, 
the civil caseload has become the 
sop for an overburdened judiciary. 
Moreover, as a social phenomenon, 


the expanding civil caseload 
reflects a change in our institutional 
matrix such that people are, 
perhaps unwisely, relying on judges 
and lawyers to settle interpersonal 
disputes heretofore resolved by the 
family and by lay and religious 
community leaders. 

Procedural restraints may tend to 
curtail the right to civil jury trial. 
The motion for directed verdict, 
motion for judgment notwith- 
standing the verdict, the rules of 
evidence, special verdicts, jury 
instructions, and remittance of 
damages have all acted, to some 
degree, to limit the jury’s right to 
fully explore and decide issues of 
fact. Justice Brandeis stated in In Re 
Peterson®® that the dictates of the 
seventh amendment preserving the 
right of trial by jury do not require 
that old forms of practice and 
procedure be retained. Changes 
may be made in the methods for 
determining what facts are actually 
in issue as well as for new rules of 
evidence. Justice Brandeis felt that 
these new devices, adapting an 
ancient institution to present 
modern needs, were essential to the 
preservation of the right of trial by 
jury in civil litigation. He explained 
that the limitation imposed by the 
seventh amendment is merely that 
the right of trial by jury not be 
obstructed and that the ultimate 
determination of issues of fact by 
the jury need not be impeded. In 
short, procedural methods 
restricting the role of civil juries 
may be used so long as the ultimate 
issues of fact continue to be 
determined by the jury. 

The civil jury’s role has also been 


severely restricted by devices 
expanding the scope of review by 
appellate courts. In Jury Trial and 
Mr. Justice Black® Dean Green 
concluded that with the 
development of highly integrated 
court systems, both trial courts and 
the jury have fallen under the 
control of appellate courts. 
According to Dean Green, 
appellate courts have acquired 
significant control over matters 
formerly within the jury’s province 
by transmuting specific circum- 
stances into questions of law. For 
example, in tort cases he states that 
where once the simple issues of 
negligence, contributory negli- 
gence, last clear chance, and 
damages were “usual inquiries for 
jury findings,” now the appellate 
courts have taken control of these 
matters by creating an extensive 
“network of causes—proximate, 
remote, sole, intervening and 
supervening” —thus controlling the 
jury's independence.*' feels 
appellate courts have “secured 
control of all the essentials of civil 
jury trials” and have made the trial 
judge “not much more than a trial 
examiner. 


Legislative Influence on the Right 
of Trial by Jury 

The civil jury’s province has been 
sharply checked by the creation of 
new statutory rights enforced by 
administrative tribunals. ‘1 hese 
administrative organs provide no 
right to trial by jury even though 
they grant legal remedies.** In 
upholding these forums as 
constitutional, and thus not 
violative of the seventh 


Bloomstein points out the — early 
American case of John Peter Zenger in which 
an American jury rejected the authority of 
the English trial judge. Zenger had been 
accused of criminally libeling the royal 
Governor of New York in a newspaper 
article. The judge charged the jury to 
determine only if Zenger published the 
article; he would decide the libel issue. The 
jury’s not guilty verdict was not only an 
affirmation of freedom of the press but was 
also a bold assertion of the independence of 
the jury. 

16 Td. at 25. 

319 U.S. 372, 392-397 (1943). Hamilton's 
opinion was in part based on the presence of 
civil jury trial rights in most of the state 
constitutions at that time. 

'S Galloway v. United States, 319 U.S. at 
398 n. 3. 

'9 Lessee of Livingston v. Moore, 32 U.S. 
469, 552 (1833), See Palko v. Connecticut, 
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302 U.S. 319, 323 (1937). 

” Both Colorado and Louisiana have no 
constitutional provisions guaranteeing civil 
jury trial. 

2! Hogan, supra, n.2., at 249. 

2 This is so notwithstanding the Rules of 
Decision Act, 28 U.S.C. §1652 and the Erie 
doctrine, Erie R. Co. v. Tompkins, 304 U.S. 
64 (1938). See for example, Simler v. Conner, 
372 U.S. 221, 222 (1963); see generally, 
Green, Protection of Jury Trial in Diversity 
Cases Against State Invasions, 35 Tex. L. 
Rev. 768 (1957). 

23 Byrd v. Blue Ridge Rural Electric 
Cooperative, 356 U.S. 525 (1958). 

24 See Herron v. Southern Pacific Co., 282 
U.S. 91 (1931). 

25 435 F.2d 59 (5th Cir. 1970). 

26The Second Circuit in Shore v. 
Parklane, 46 L.W. 2255-2256 (Nov. 22, 1977), 
expressly disagreed with the position of the 
Fifth Circuit. 


27 The annual Report of the Director of the 
Administrative Office of the U.S. Courts for 
Fiscal Year 1976 shows that during that year 
the District Court for the Southern District of 
Florida commenced 3,909 civil cases and 842 
criminal cases, or a total of 4,751 cases. From 
Fiscal Year 1970 to Fiscal Year 1976 (both 
inclusive) case filings in the Southern District 
of Florida have increased from 2,204 in 1970 
to 4,751 in 1976, and that the per judge filings 
have increased from the same period from 
319 to 679, with an increase in total filings 
and per judge assignments of 115.6 percent. 
During that seven-year range the Southern 
District’s per judge weighted caseload has 
increased from 293 in 1970 to 729 in 1976, a 
rate of increase of 148.8 percent. 

18 U.S.C. $4161 et seq. 

29 953 U.S. 300, 309-310 (1920). 

” 65 YALE L. J. 481 (1956). 

31 Td. at 485-486. 
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amendment, the courts have stated 
that the seventh amendment refers 
only to the law existing at the time it 
was adopted in 1791 and_ thus 
“never was intended to establish the 
jury as the exclusive mechanism for 
fact-finding in civil cases.”34 This 
test has been construed to mean that 
if the newly created statutory right 
did not exist at common law in 1791, 
then there is no right to trial by 
jury.> Thus, as our society 
continues to expand and become 
more complex, we may see a 
continued circumvention of the 
seventh amendment because 
legislatures will continue to 
promulgate new rights. 

In addition, the federal system 
has increasingly turned to 
magistrates and masters for the 
resolution of civil matters because 
of the backlog of civil cases. The 
proposed Federal Arbitration and 
lmprovement of the Administra- 
tion of Civil Justice Act of 1977 
urges Congress to enact a plan 
requiring compulsory arbitration 
for civil claims up to $50,000 before 
a panel of three lawyers with an 
additional right of trial de novo. 

The influence Congress has had 
upon the trial of civil jury cases in 


federal court is seen in state civil 
jury trials. The Florida Legislature 
has passed some enactments that 
contain the potential for 
encroachment into the domain of 
the constitutional right of trial by 
jury, in the sense of reducing the 
incidence of jury trials. The 
examples that follow, however, 
should be judged against the 
backdrop of a judicial tradition that 
historically has been sympathetic to 
those who ask for jury trial. 

The First District Court of 
Appeal recently expressed itself ina 
manner that is especially relevant 
here, in Smith v. Barnett Bank of 
Murray Hill® It was concerned 
with the cause of action authorized 
by F.S. $687.04 against one who 
charges and receives a usurious rate 
of interest. Although the statute is 
silent concerning the right of trial 
by jury, the court held that: 


The right of action afforded by Section 
687.04, Florida Statutes (1975) is a right of 
action for money damages, for which a jury 
trial is appropriate. It is insignificant to the 
determination of counterclaimant’s right toa 
jury trial that the right of action they assert is 
created by statute rather than by common 
law. If the rule were otherwise, claims for 
money damages based) on modern 
legislation would be subject to denial of a 
jury trial, and the right to jury trial would 
shrink as time and legislation change the 
citizen’s rights of redress and access to the 
courts. 


Florida’s Workmen’s Compensa- 


tion Act, which originally 
enacted by Chapter 17481, Florida 
Laws 1935, was apparently never 
judicially challenged on the ground 
of having denied the right to trial by 
jury. The original act made 
participation by both the employee 
and the employer optional. The 
employee who participated would 
be understood to have waived his 
right to jury trial. Chapter 70-148, 
Florida Laws 1970, converted the 
act to compulsory coverage. By 
then, however, the act had become 
stable part of the state’s 
jurisprudence, and this evidently 
discouraged further challenge. 

F.S. §337.32 originally enacted by 
Chapter 69-351, Florida Laws 1969, 
establishes the State Road Board of 
Arbitration to hear disputes arising 
out of contracts between the 
Division of Road Operations of the 
Department of Transportation 
“and the various contractors with 
whom it transacts business.” A 
majority of the three-member 
board is authorized to decide 
matters involving $25,000 or less. 
Kither party may petition for 
review by the circuit court, which 
tries the issues thus raised “without 
the intervention of a jury.” At least 
to the extent that it involves 
controversies in which damages are 
sought for breach of contract, it 
presents a rather typical jury 
question. 


® Td. at 486. In order for the province of 
the jury to be protected against further 
encroachment by appellate and trial courts 
Dean Joiner suggests that general standards, 
such as ordinary care and reasonableness, 
should be used by legislatures. Since general 
standards need the judgment of a cross- 
section of the community to give them 
meaning, cases in which general standards 
are used will rarely be removed from 


submission to the jury. JOINER, supra, n. 5, at 
49. 

38 Among the congressional acts providing 
for civil action without the right of trial by 
jury are the following: National Bankruptcy 
Act, 11 U.S.C. §1 et seq. (1958); the Tucker 
Act, 28 U.S.C. $1346 (1958); the 
Longshoreman’s and Harbor Workers’ 
Compensation Act, 33 U.S.C. §901 et seq. 

(1958); the Fair Labor Standards Act, 29 
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U.S.C. §216 (b) (Supp. V., 1964); and the 
Occupational Safety and Health Act of 1970, 
29 U.S.C. §651 et seq. (1975). 

3 Atlas Roofing Co., Inc. v. Occupational 
Safety and Health Review Commission, 430 
U.S. 442 (1977). 

% See N.L.R.B. v. Jones & Laughlin Steel 
Corp., 301 U.S. 1 (1937), in which the 
Supreme Court upheld the constitutionality 
of the National Labor Relations Act. It 
declared that suit for reinstatement by 
discharged employees was a “statutory 
proceeding” unknown to the common law. 
The holding of Jones & Laughlin has, in the 
opinion of Professor Kane, been limited by 
Curtis v. Loether, 415 U.S. 189 (1974), which 
reflects the Court’s avowed preference for 
jury resolution of factual issues. See Kane, 
Civil Jury Trial: The Case for Reasoned 
Tconoclosm, 28 Has L. H. 1 (1976), in which 
she analyzes the Court's attempts to define 
the effects of the merger of law and equity 
on the right to trial by jury in civil cases. See 
also, James Right to a Jury Trial in Civil 
Actions, 72 YALE L. J. 655 (1963). 

36 350 So.2d 358, 359 (Fla. Ist D.C.A. 
1977). 

37 296 So.2d 9 (Fla. 1974). 

38 102 U.S. 426 (1880). 

39 312 U.S. 584 (1940). 

419 359 F.2d 564 (3d Cir. 1966). 
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F.S. $376.12 enacted as Chapter 
70-244, Florida Laws 1970, provides 
for payments from the Florida 
Coastal Protection Trust Fund to 
persons who suffer damages as a 
result of the discharge of pollutants 
prohibited by §376.041. If the 
executive director of the 
Department of Environmental 
Regulation, the claimant, and the 
responsible party are able to agree 
upon the amount of the award, their 
settlement is binding. If they are 
unable to agree, the matter is turned 
over to a three-member board of 
arbitration. Determinations made 
by a majority of the board are 
reviewable by the circuit court. The 
statute is silent as to the possible 
involvement of a jury at this point. 
Arguably, there could be trial by 
jury of appropriate issues. 


eNo-fault Insurance. By the 
passage of Chapter 71-252, 1971 
Florida Laws, the Florida 
Legislature enacted the Florida 
Automobile Reparations Reform 
Act. Among other things, it 
abolished the traditional right of 
action in tort for property damage 
arising from an auto accident and 
required one to look to his own 
insurer for recovery, though leaving 
the purchase of such liability 
insurance optional with the car 
owner. The Act also limited the 
recoverable damages in tort for 
personal injury by denying 
recovery for pain and _ suffering 
unless certain prescribed conditions 
were met. The act requires no-fault 
coverage for personal injury up to 
prescribed limits. 


In 1974 the personal injury 
provision of the Act was challenged 
on a number of constitutional 
grounds. With a narrow exception 
that need not detain us here, the 

validity of the Act was upheld, 
Lasky v. State Farm’ Insurance 
Company.” Since this portion of 
the Act required the car owner to 
protect himself by the purchase of 
personal injury coverage, the court 
was able to hold that a reasonable 
alternative to the former tort action 
had indeed been provided: 

This provides a reasonable alternative to the 
traditional action in tort. In exchange for his 
previous right to damages for pain and 
suffering (in the limited class of cases where 
recovery of these elements of damage is 
barred by §627.737), with recovery limited 
to those situations where he can prove that 
the other party was at fault, the injured party 
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is assured of recovery of his major and salient 
economic losses from his own insurer. 


Justice Dekle, writing for the 
court, then moved on to a 
consideration of the other 
constitutional grounds of attack, 
including the argument that the Act 
was invalid as denying the right of 
trial by jury. The jury trial challenge 
did not detain him long. He pointed 
out that since the Act did not 
purport to deal with trial by jury in 
any way, the deprivation would 
have come about through the Act's 
application—more specifically, by 
application of its tort liability 
exemption provisions. The question 
under this heading, then, was 
whether abolition of an existing 
cause of action, triable by jury, 
violated the right to jury trial. He 
thought not. 


{T]he no-fault act abolishes all right of 
recovery of specific items of damage in 
specific circumstances, and, as to those 
areas, leaves nothing to be tried by ajury.... 
While the abolition of a@ cause of action 
triable by jury might in some instance be 
unconstitutional on another ground, the 
present statutory provisions do not violate 
the right to trial by jury. 


el ederal and State Tort Claim 
Acts. The judicial treatment of the 
Federal Tort Claims Act is worth 
mentioning for at least two reasons. 
The opinions upholding the various 
acts of Congress authorizing suits 
against the United States illustrate 
the judicial rationale for 


-acquiescing in a statutory scheme 


that is obviously intended to 
exclude jury trials. In an early case 
upholding the Act of March 3, 1863, 
authorizing the Court of Claims to 
try any setoff, counterclaim, claim 
for damages, and the like, and to 
award net damages in favor of the 
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Name 


United States, McElrath v. United 
States, the U. S. Supreme Court 
said, at p. 441: 


There is nothing in these provisions which 
violates either the letter or spirit of the 
Seventh Amendment. Suits against the 
government in the Court of Claims, whether 
reference be had to the claimant’s demand, 
or to the defense, or to any set-off, or 
counter-claim which the government may 
assert, are not controlled by the Seventh 
Amendment. They are not suits at common 
law within the true meaning. The 
government cannot be sued, except with its 
own consent. It can declare in what court it 
may be sued and prescribe the forms of 
pleading and the rules of practice to be 
observed in such suits. 


In upholding the Tucker Act ina 
1940 case, United States v. 
Sherwood,» the Court asserted 
that: 


{T]he Court of Claims is a legislative, not a 
constitutional, court. Its judicial power is 
derived not from the Judiciary Article of the 
Constitution, but from the Congressional 
power to pay the debts . . . of the United 
States. ... It is for this reason, and because of 
the power of the sovereign to attach 
conditions to its consent to be sued, that 
Congress, despite the Seventh Amendment, 
may dispense witha jury trial in suits brought 
in the Court of Claims. 


The U.S. Court of Appeals for the 
Third Circuit spelled out more 
bluntly the legislative rationale for 
the exclusion of jury trial in a recent 
case applying the 1946 Tort Claims 
Act: City of Pittsburgh v. United 
States.” 


The legislative history of the act makes it 
clear that the denial of jury trial and of state 
court jurisdiction in suits against the United 
States were the result) of deliberate 
consideration, and were designed to insure 
the United States against over-general 
verdicts. 


By contrast, claims against the 
State of Florida may be tried before 
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a jury although other recent Florida 
acts ‘! waiving sovereign immunity 
make no mention of trial by jury. 
And, various statutory causes of 
actions may provide for or limit the 
right of trial by jury.” 

We have no data base with which 
to measure whether civil jury trials 
are on the rise or decline and 
whether they are congesting our 
courts. We conclude this part of our 
article calling for the accumulation 
and ultimate dissemination of 
statistical information by which to 
accurately measure the effect of 
civil jury trials on judicial 
administration.*® By our 
concentrated efforts directed to 
achieve this goal, we may well 
achieve a greater goal, namely, the 
preservation of the civil jury trial in 
this state. 


Conclusions 


The Anglo-American jury is a remarkable 
political institution. We have had it with us 
for so long that any sense of surprise over its 
main characteristics has perhaps somewhat 
dulled. It recruits a group of twelve laymen, 
chosen at random from the widest 
population, it convenes them for the purpose 
of the particular trial; it interests them with 
great official powers of decision; it permits 
them to carry on deliberations in secret and 
to report out their final judgment without 
giving reasons for it; and, after their 
momentary service to the state has been 
completed, it orders them to disband and 
retum to private life. The jury thus 
represents a deep commitment to the use of 
laymen in the administration of justice, a 
commitment that finds its analogue in the 
widespread use of lay judges in the criminal 
courts of other counties. It opposes the cadre 
of professional, experienced judges with this 
transient, everchanging, ever-inexperienced 
group of amateurs. The jury is thus by 
definition an exciting experiment in the 


conduct of serious human affairs, and it is not 
surprising that, virtually from its inception, it 
has been the subject of deep controversy, 
attracting at once the most extravagant 
praise and the most harsh criticism. 


This statement commences our 
conclusions just as it introduced the 
landmark treatise, The American 
Jury, by Harry Kalven, Jr., and 
Hans Zeisel. 


I. The right to a trial by jury is a 
primary protection against 
arbitrariness on the part of judges 
and on the part of government 
itself. It affords to each citizen a 
shield which has historically been a 
most precious one, and _ is 
considered by many today of great 
value. We in Florida have long ago 
adopted many of the reforms today 
proposed by critics of the jury trial 
system. For instance, a jury trial is 
not thrust upon litigants, but, rather, 
is only granted where one of the 
litigants has affirmatively 
requested it. Also, for many years 
all civil cases, with the exception of 
eminent domain cases, have been 
presented to juries of six persons 
rather than 12, thus reducing the 
number of jurors required and the 
consequent cost of civil jury trials 
considered. 


Some opponents of the jury 
system in civil litigation have 
advanced the theory that civil cases 
tried before a judge and without a 
jury would result in more 
uniformity not only in determining 
the fault or innocence of the 
defendant, but also in determining 
the amount of money damages to 
be awarded. Nothing has been 
found by this committee to indicate 
that the finding by a single judge on 
the issue of fault or innocence 
would be more uniform than a 
jury’s finding. With reference to the 
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argument that damage awards by a 
judge would be more uniform than 
those by a jury, we seriously 
question the validity of this 
argument. Justice must be tailored 
to serve the facts of each individual 
case and a computerized or 
uniform method of awarding 
damages is not only an 
impossibility, but would defeat the 
concept of individual justice to 
which each party to each lawsuit is 
entitled. 


Another objection to judge- 
decided civil cases, as opposed to 
jury-decided cases, is that all 
persons, including judges, have 
different backgrounds and 
experience which shape, over the 
years, certain beliefs, attitudes, 
philosophies, biases and prejudices. 
These divergent backgrounds and 
beliefs surface during the voir dire 
examination in a jury trial so as to 
allow the litigants to exercise an 
intelligent choice in the selection of 
a jury. There is no voir dire in a 
nonjury case and the litigant must 
trust the experience and knowledge 
of their respective attorneys as to 
the judge’s background, beliefs, 
and predilections. In many cases a 
judge has formed certain opinions 
concerning the parties to a case or 
the issues involved as a result of 
pretrial hearings on_ pleadings, 
discovery and other issues, and 
necessarily carries those opinions or 
impressions with him into a trial. 
What bearing they may have on his 
eventual judgment is difficult to 
say, but the right of litigants to have 
the factual issues in their cause 
determined by a jury guards against 
prejudice on the part of the judge. 
The court’s reputation for fairness 
and justice is as important as the 
court’s justice and fairness itself. 
Like Caesar’s wife, it must be above 
suspicion, and the jury trial system 
is significant shield against 
suspicion. 

II. We live in an era of suspicion 
of government, of distrust in the 
increasingly impersonal institution 
of government. It is a day in which 
the very term “bureaucracy” 
connotes opprobrium. Not only 
government, but business, labor, 
entertainment, charity, advocacy, 
every traditional activity of 
mankind, has become _ institu- 
tionalized. Personal and financial 
data are computerized; small 
computers are connected into large 
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computers; uniform identification 
numbers are issued to each citizen; 


individuals wonder as to what 
records concerning their private 
lives are kept, where they might be 
kept, to whom they might be 
available. Decisions concerning 
individuals are made by unknown 
governmental officials, unknown 
officers of banks or other private 
institutions. Crowded court 
dockets require some degree of 
uniformity and a lack of individual 
handling of cases. In_ these 
circumstances the ability of a 
litigant to insist that his cause be 
tried before a jury of his peers is one 
remaining bastion of his freedom, 
one which the ordinary citizen 
surely does not wish to surrender. 

III. That great student of our 
nation, Alexis de Tocqueville, said, 
“The institution of the jury places 
the real direction of society in the 
hands of the governed and not in 
that of the government. He who 
punishes the criminal is the real 
master of society.” These words 
relate so well to the civil law today. 

IV. The proposals to eliminate 
the jury trial system suggest that an 
expert, or a panel of experts, are 


best able to decide issues of fact, 
and to decide the rights of parties in 
civil law suits. Yet, this is the very 
elitist system that was rejected in 
the seventh amendment to the 
United States Constitution and in 
the Bill of Rights. Ours is not a 
nation of ruling classes; it is a nation 
of free and equal persons. And a 
jury of our peers is an institution 
strongly ingrained in our very 
being. 

V. The jury’s deliberative 
process in arriving at its decision has 
many advantages. A judge who is 
charged with making decisions on 
the law and on the facts is at a 
disadvantage, in that he is unable to 
debate or discuss the case with 
anyone else. A jury has available 
within its ranks different 
viewpoints, different backgrounds, 
different thought processes, so that 
the ultimate product of the jury’s 
deliberations will frequently be 
better developed, and will at least 
be on a par with those arrived at by 
a judge without a jury. 

In The Jury System in America, 
A Critical Overview, Judge Charles 
W. Joiner, in Chapter 6, entitled 
“From the Bench,” concludes: 


(1) I believe the decisions by juries 
properly instructed and taught are better 
than decisions by a single judge. 

(2) The principal reason for this is that 
the process of deliberation is a process 
through which the biases of individual jurors 
are exposed and isolated or controlled, and it 
is an ideal teaching procedure continuing 
throughout the decisional process. 

(3) Juries are better today than they 
were thirty years ago, largely as a result of 
the effort to make them represent a 
reasonably fair cross-section of the voting 
community, and as a result of the impact that 
television and easier transportation have had 
on their knowledge and experience. 

(4) Judges, lawyers, and court staff have 
a heavy burden to make the system work. Ail 
of them must make jurors feel at home in the 
strange environment of the courthouse by 
making certain the jurors understand 
everything they are asked to do. 

(5) Lawyers must not ask jurors to do 
more than they are capable of doing; in 
particular, jury trials of an extended case— 
unless it has major issues or matters of great 
moment or involves substantial personal 
liberty—should be avoided, because 
individual jurors have difficulty 
understanding why their lives should be 
disrupted for such substantial periods of 
time on matters that do not seem to be 
important to them. 


VI. All of the foregoing 
conclusions are subjective in nature. 
In our opinion, this subject is not 
susceptible to an objective or 
quantitative analysis. It is 
interesting to note that attempts at 
quantitative analysis have arrived at 
the conclusion that the judge and 
jury tend to agree on the outcome of 
trials in an unusually high 
percentage of cases.*4 
Summation 

The institution of trial by jury in 
civil cases preserves an important 
individual right in a free society. It 
is valuable to litigants, to the court 
and to Americans in this particular 
day and age. The trial by jury in 
civil cases offers a valid and reliable 
method of arriving at just decisions. 
oO 


4! Fla. Laws 1969, ch. 69-116 and Fla. Laws 
1973, ch. 73-313. 

# Statutory way of necessity. §704.01, 
enacted as Fla. Laws 1953 ch. 28070 provides 
that the owner of lands that are locked in by 
the lands of another and who is thereby 
denied access to public thoroughfares shall 
be entitled to an easement referred to as a 
statutory way of necessity. Section 704.04, in 
prescibing the procedures for enforcement, 
provides that “[t]he court, in its discretion, 
shall determine all questions, including the 
type, extent, and location of the easement 
and the amount of compensation, provided 
that if either of said parties so requests in his 
original pleadings, the amount of 
compensation may be determined by a jury 
trial.” Note that here the statute very 
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specifically saves a designated issue for the 
jury. 

Eminent domain. Fia. Stat. §73.071, 
provides for trial by jury of the question of 
the amount of compensation in 
condemnation proceedings. Subsection (3) 
expressly limits the competence of the jury 
to that single issue. 


43 Several commentators have compiled 
statistical data regarding civil jury trials and 
court congestion. See for example, JoINER, 
supra, n.d, at 71-73; Calvern, The Dignity of 
the Civil Jury, 50. Va.L.Rev. 1055 (1964); and 
Ross, The Civil Jury System, Vo. 1971 No. 13 
Defense Research Institute. 


44 See Chapter 5 of KALVEN v ZEISEL, THE 
AMERICAN JuRY. 
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this commercial tort 


has passed by many names 
including slander of title, slander of 
goods, disparagement of title, 
disparagement of goods, and trade 
libel'—commentators have 
apparently finally settled upon the 
name “injurious falsehood” as first 
coined by Sir John Salmond? 
Regardless of the nomenclature 
adopted, the components of the tort 
appear to be identical. It consists of 
a publication to a third person of 
false statements, derogatory to 
plaintiff's title to his property, or its 
quality, or to his business in general 
which cause him pecuniary loss.* 
While the first reported cases of 
injurious falsehood arose in the late 
16th century and involved oral 
aspersions directed to the plaintiff's 
ownership of land, as a result of 
which he was prevented from 
leasing it or selling it,‘ the scope of 
the tort has continuously been 
expanded. In the 19th century, it 


360 


was expanded to include written 
aspersions directed to the title to 
real property, and then the 
ownership of property other than 
land and finally to the 
disparagement of the quality of the 
property as opposed to its title. 
This century has witnessed the 
further expansion of the tort to 
include false statements which 
result in financial injury to the 
plaintiff and cast no direct 
aspersions on his property. It has 
been applied to a statement that the 


plaintiff is dead,® is not in business 
or has gone out of business,’ or that 
he does not deal in particular 
goods.* It has been applied to a 
statement that he is employed by 
the defendant, as a result of which 
plaintiff was deprived of a sale and 
the commission on it.’ It has been 
applied to a statement that plaintiff 
is not citizen, resulting in 
deportation proceedings being 
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instituted against him.!'® It has also 
been applied to false statements 
regarding the plaintiff, which have 
disrupted his marriage and even to 
perjured testimony given in court 
which forced the plaintiff to 
discontinue a lawsuit against 
another person.!! 
Injurious Falsehood 
or Defamation 

It is often difficult to distinguish 
between personal defamation of a 
plaintiff and disparagement of his 
property or business. If the 
controverted statement imputes to 
the plaintiff reprehensible 
characteristics or personal 
misconduct, it is regarded as libel or 
slander—and if the damaging 
innuendo concerns the conduct of 
his business, the defamation is 
actionable per se without proof of 
actual damages.'? On the contrary, 
if the disputed statement is 
referable only to the quality of the 
product or service plaintiff sells, or 
to the character of his business, it is 
disparagement and actionable only 
upon proof of special damages. 

Between these two polarities is a 
murky area where a_ disputed 
statement may do both. Although 
almost all disparaging statements 
directed to a product or business 


imply some personal incompetence 
or inefficiency," the courts have 
been reluctant to find personal 
defamation where the implication 
is of mere incompetence, 
inefficiency or negligence.'* The 
rule as gleaned from the cases 
appears to be that a statement 
directed to a product or business 
will be considered personal 
defamation only if by implication it 
ascribes to the owner, manu- 
facturer or seller dishonesty, lack of 
integrity or the perpetuation of a 
fraud upon the public by selling 
that which he knows to’ be 
defective. 

discussed below, if the 
disputed statement is actionable 
under either the theory of 
disparagement or defamation per 
se, plaintiff's counsel will want to 
consider several factors, including 
his burden of proof, available 
remedies and potential defenses, 
before deciding upon which theory 
of the case he will rely. 


Elements of a Cause of Action 


Although a cause of action 
bottomed upon injurious falsehood 
resembles that for defamation, the 
plaintiff must shoulder a 
significantly greater burden of 


' Prosser, Injurious Falsehood, the Basis of 
Liability, 59 Couum. L. Rev. 425 (1959). 


2S. J. SaLMonp, Torts §149 (Ist Ed. 1907); 
See e.g. Tent. Drarr No. 13 RESTATEMENT 
(Seconb) oF ‘Torts $649 (1967). 

3 W. Prosser, LAw or Torts, §128 (4th Ed. 
1971). Comment (b) following §624 of 
RESTATEMENT OF Torts (1938) makes no 
distinction between statements of fact and 
expressions of opinion. The fact that 
statement is one of opinion may, however, 
be determinative of whether there is a 
privilege to disparage the goods of a 
competitor. See e.g. Tent Drarr No. 13 
RESTATEMENT (SECOND) OF ‘Torts §649 
(1967). 

4 For a chronological list of English cases, 
see Bower, ACTIONABLE DEFAMATION, 210- 
212 (2d ed. 1923). 

5 Prosser, Injurious Falsehood, the Basis of 
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Liability, 59 Couum. L. Rev. 425, 426 (1959). 

® Ratcliffe v. Evans [1892] Q. B. 524. 

7 American Ins. Co. v. France, 111 IIb. 
App. (382) 1903; Davis v. New England R. 
Pub. Co., 203 Mass 470, 89 N.E. 565 (1909). 

* Jarrahdale Timber Co. v. Temperly, Inc. 
& Co., 11 T.L.R. 119 (Q.B. 1894). 

® Baldin v. Shorter [1933] C. H. 427. 

0 Al Raschid v. News Syndicate Co., 265 
N.Y. 1 191 N.E. 713 (1934). 

"!’ Morgan v. Graham, 228 F.2d 625 (10th 
Cir. 1956). 

'2 W. Prosser, Law or Torts §112 (4th Ed. 
1971). 

'SCf. Summit Hotel Co. v. National 
Broadcasting Co., 336 Pa. 182, 8 A. 2d 302 
(1939) (“rotten hotel” held to reflect on the 
operation or management). For a good 
discussion of this area, See Hibschman, 
Defamation of Disparagment, 24 Minn. L. 
Rev. 625 (1940). 


proof. A prima facie case for 
injurious falsehood requires that the 
plaintiff plead and prove not only 
publication of a statement to a third 
person and its disparaging 
innuendo, but also that the 
disparaging statement is false. The 
requirement of proof of falsity 
distinguishes a cause of action for 
injurious falsehood from that for 
defamation where defamatory 
statements are presumed to be 
false.'"© Further, plaintiff must 
establish by way of causation that 
the publication has played a 
material and substantial part in 
inducing others not to deal with 
him, as a result of which he has 
suffered special damage.!? 
Additionally, the cases are uniform 
in holding that plaintiff must 
establish as part of his burden that 
the publication was “malicious.” 
The requirement of proof of malice 
also distinguishes a cause of action 
predicated upon injurious 
falsehood from one based upon 
defamation where it is uniformly 
held that a defendant is strictly 
liable for his publication of 
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degree from Northwestern University and 
J.D. from the University of California, 
Hastings College of the Law. He isa member 
of both the Florida and California Bars. His 
practice is concentrated in the area of 
commercial litigation. He acknowledges 
with appreciation the assistance of John 
Hogan and Mona Frommel in preparation of 
this article. 
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Injurious Falsehood 


defamatory statements notwith- 
standing a good faith belief on his 
part in the truth of the uttered 
statement. 
Basis of Liability 

It is generally agreed that 
injurious falsehood is an intentional 
tort. Although the First 
Restatement of Torts §625 asserted 
the view that there could be liability 
for an innocent or negligent 
publication, the tentative draft of 
the Second Restatement of Torts 
§625 concludes that malicious intent 
is necessary for The 
imposition of strict liability 
notwithstanding innocence, good 
intentions, and honest belief found 
in defamation is not carried over 
into injurious falsehood.'® 

“Malice” has been defined in 
basically three ways. The first type 
of “malice” is an ill will or spite 
motivation.” The second type of 
“malice” is the intent to do harm to 
the plaintiff an unprivileged 
manner.?! The third malice 
category is characterized by the 
defendant's knowledge of the 
statement’s falsity or the absence of 
defendant’s knowledge or belief to 
support the statement.2? Any of the 
three basic types of malice are 
sufficient to support a cause of 
action for injurious falsehood. 


Special Damages 


The damage requirements for 
injurious falsehood are presently in 
a state of flux. Historically, the only 
damages recoverable for this tort 
are special damages.” That is, the 
plaintiff had to both plead and 
prove that he lost specific 
customers as a_ result of the 
disparaging statements.24 Under 
the usual practice, the plaintiff was 
required to attach a list to the 
pleadings containing the names of 
all the people who refused to do 
business with him as a result of the 
defendant’s statement.2> The 
plaintiff could, however, 
additionally recover for clear 
pecuniary losses, such the 
expenses incurred in a reasonable 
effort to vindicate the quality of the 
disparaged product.”® 

In early cases, requiring the 
plaintiff to prove specific lost sales 
made sense. Since business then 
was conducted ona relatively small 
scale, the lose of specific customers 
would have readily been noticed 
and easily documented. Today, 
however, the requirement makes 
considerably less sense. Although 
today it would be virtually 
impossible for a national retailer to 
compile a list of lost customers, that 
same retailer could under certain 
circumstances show to a_ high 
degree of certainty that his business 
declined as a_ result of the 
publication of disparaging 
statements. 


It is suggested, therefore, that the 
better approach would be to allow 
recovery for general economic 
decline assuming the jury 
determined the decrease in profits 
was proximately caused by the 
injurious falsehood, as opposed to 
other extraneous market factors. 

Depite widespread criticism,” 
the majority of jurisdictions. still 
require the plaintiff to prove special 
damages.”* Many courts, however, 
in an attempt to avoid injustice, 
have found ways around the rule. 
A number of courts have found the 
defendant's comments to be 
defamatory per se, and thus allow 
recovery of general damages.” 
Courts following this approach, 
however, are divided on the test for 
when a statement is defamatory per 


'" Australian Newspaper Co. v. Bennett, 
[1894] A.C. 284 (“Ananias”); Nonpareil Cork 
Mfg. Co. v. Keasbey & Mattison Co., 108 F. 
721 (E.D. Pa. 901); Erick Bowman Remedy 
Co. v. Jensen Salsbery Laboratories, 17 F.2d 
255 (Sth Cir. 1926); Bosi v. New York Herald 
Co., 33 Misc. 622, 68 N.Y.S. 898 (1901) 
affirmed, 58 App. Div. 619, 68 N.Y.S. 1134 
(1901) (hotel a favorite resort of anarchists). 
Dooling v. Budget Pub. Co., 144 Mass. 258, 
10 N.E. 809 (1887) (poor dinner served by 
caterer); Marline Fire Arms Co. v. Shields, 
I71] N.Y. 384, 64 N.E. 163 (1902) (poor 
quality firearms); Shaw Cleaners & Dyers v. 
Des Moines Dress Club, 215 lowa 1130, 245 
N.W. 231) (1932) (garments only “half 
cleaned”); Adolf Phillips Co. v. New Yorker 
Staats-Zeitung Co., 165 App. Div. 377, 150 
N.Y.S. 1044 (1914) (theatre and_ play); 
Hopkins Chemical Co. v. Read Drug & 
Chemical Co., 124 Md.210, 92 A.478 (1914). 

'S Harwood Pharmacal Co. v. National 
Broadcasting Co., 9 N.Y.2d 450, 214 
N.Y.S.2d 725, 174 N.E. 2d 602 (Ct. App. 
1961) (product containing habit-forming 
drugs); Rosenberg v. J.C. Penney Co., 30 
Cal. App. 2d 609, 86 P.2d 696 (1939) (shoddy 
garments); Vitagraph Co. of America v. 
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Ford, 241 F. 681 (S.D.N.Y. 1911) (false 
motives and deceptive advertising); Puget 
Sound Nav. Co. v. Carter, 233 F. 832 (W.D. 
Wash. 1916) (exorbitant rates and ruthless 
competition); Tobin v. Alfred M. Best Co., 
120 App. Div. 387, 105 N.Y.S. 294 (1907) 
(“fake” insurance policy), see Hibschman, 
Defamation or Disparagement, 24 Minn L. 
Rev. 625 (1940). 

16 W. Prosser, LAw or Torts §128 (4th Ed. 
1971). 

Td. 

18 The erroneous conclusion in the old 
Restatement is attributed to a conclusion 
taken from an article by Jeremiah Smith, 
Disparagment of Property, 13 Cotum. L. 
Rev. 13 (1913). 

'9 Prosser, Laws or ‘Torts $128 (4th 
Ed. 1971). 

Remick Music Co. v. American 
Tobacco Co., 57 F.Supp. 475 (S.D.N.Y. 
1944); Sinclair Refining Co. v. Jones Super 
Service Station, 188 Ark. 1075, 70S.W.2d 562 
(1934); A.B. Fargubar Co. v. National 
Harrow Co., 102 F. 714 (3rd Cir. 1900). 

2! Olsen v. Kidman 120 Utah 443, 235 P.2d 
510; (1951); Gudger v. Manton, 21 Cal.2d 
537, 134 P.2d 217 (1943); First Nat. Bank v. 


Moore, 7. $.W.2d 145 (Tex. Ct. App. 1928); 
Dowse v. Doris Trust Co., 116 Utah 106, 208 
P.2d 956 (1949); Ezmirlian v. Otto, 139 Cal. 
App. 486, 34 P.2d 774. (1934). 

2 Advance Music Co. v. American 
Tobacco Co., 296 N.Y. 79, 70 N.E.2d 401 
(1946); Sinclair Refining Co. v. Jones Super 
Service Station, 188 Ark. 1075, 70S.W. 2d 562 
(1934); See Ezmirlian v. Otto, 139 Cal. App. 
486, 34 P.2d 744 (1934); Bourn v. Beck, 116 
Kan. 231, 226 P. 769 (1924); Frega v. 
Northern New Jersey Mortgage Ass'n, 51 
N.J. Super. 331, 143° A.2d 885 (1958); 
Kingkade v. Plummer, 111 Okla. 197, 239 P. 
628 (1925); Hopkins v. Drowne, 21 R.1.20, 41 
A. 567 (1898); cf. Woodard vy. Pacific Fruit & 
Produce Co., 165 Or. 250, 106 P.2d 1043 
(1940). 

8Southcott v. Pioneer Title Co., 203 Cal. 
App. 2d 673, 21 Cal. Rptr. 917 (1963); Hunt 
Oil Co. v. Berry, 227 Miss. 234, 86 So.2d 7 
(1956). 

4 See e.g., Langstrom v. Thorpe, 189 F.2d 
46 (5th Cir. 1951); Eversharp, Inc. v. Pal 
Blade Co., 182 F.2d 779 (2d Cir. 1950). Fora 
Compilation of cases, see Comment, 18 Cut. 
L. Rev. 114, 116 n. 15 (1950). 

25 Shaw Cleaners & Dyers, Inc. v. Des 
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Another method by which the 
special damages requirement has 
been circumvented has been by 
allowing a business rather than an 
individual to recover for common 
law defamation“! This approach 
has been criticized in that it fails to 
note the fundamental difference 
between the two torts. Defamation 
is a remedy for damages inflicted to 
one’s reputational interest while 
injurious falsehood is a remedy by 
which an aggrieved party may 
recover lost profits.*” 

A number of courts have also 
completely rejected the special 
damages requirement for injurious 
falsehood. This is often done by 
overtly overruling the require- 
ment,? while other courts seem to 
ignore the requirement and allow 
recovery for general economic 


loss.34. The courts that have 
abolished the special damages 
requirement often do by 
analogizing injurious falsehood to a 
defamation. 

Many of the courts that no longer 
require the traditional allegations of 
special damages seem to have, 
instead, implicitly followed the 
English approach. Under _ this 
theory, the courts require “as much 
[proof] as is reasonable, having 
regard to the circumstances and to 
the nature of the acts themselves by 
which the damage is done.” It is 
virtually impossible to analyze the 
types of proof American courts 
have found satisfactory to prove 
general economic loss as almost all 
of the reported cases involve a 
demurrer and thus the adequacy of 
proof is not an issue. 

Whether the trend is to do away 
with the special damage 
requirement, as some authors 
suggest,* is difficult to discern. 
Although in many cases, it seems 
that courts have circumvented the 
special damages rule through their 
characterization of the conduct as 
defamation per se, and thus have 
vitiated the need to change the rule, 
it is suggested that one thoroughly 
research local precedent prior to 
preparing a complaint bottomed 
upon injurious falsehood. 


Defenses 
A well established defense 
available to competitors is the 


privilege to disparage in certain 
governmental contexts. Generally, 
the privilege covers disparagement 
in a judicial, legislative, or executive 
proceeding* and disparagement in 
pleadings or motions in a judicial 
proceeding.** 

Some cases have recognized the 
privilege of a tradesman “to assert 
that his goods are superior to those 
of his rival” even though his 
statements are false and 
malicious.“ This privilege is 
substantial since it completely bars 
damages for a competitor's unduly 
favorable comparison. Some reent 
cases have not recognized the 
competitors’s privilege when 
empirical data were used in the 
erroneous comparisons.*” One case 
hints that any disparagement may 
be unprivileged if it is solely to 
destroy the rival and not for “the 
legitimate purpose of reasonably 
forwarding personal interest and 
developing trade.”*! 

In many jurisdictions, a qualified 
privilege protects defamatory 
statements made in “self-defense” 
against plaintiff's prior defamatory 
remarks.‘? This conditional 
privilege can be overcome, 
however, by abuses such as ill will, 
irrelevance of the reply, reply to 
nondefamatory statements, 
excessive or unnecessary 
publication, knowledge of falsity or 
reckless disregard of the truth. A 
recent case extended the “self 
defense” privilege into the field of 


Moines Dress Club, 215 lowa 1130, 245 N.W. 
231 (1932); Langstrom v. Thorpe, 189 F.2d 
46 (8th Cir. 1951); Del Rico Co. v. New 
Mexican, 56 N.M. 538, 246 P.2d 206 (1952): 
Tobias v. Harland, 4 Wend. 537 (N.Y. Sup. 
Ct. 1830). 

26 Maytag Co. v. Meadows Mfg. Co., 45 
F.2d 299, 302 (7th Cir. 1930); Norske 
Americkalinje Actiesselskabet v. Sun 
Printing and Pub. Assn, 226 N.Y. 1,122 N.E. 
463 (1919). But see RESTATEMENT OF ‘TORTS 
$633 comment 1, which expressly denies 
expenses incurred in vindication. For a case 
awarding expenses for “corrective 
advertising”, see Big O Tire Dealers, Inc. v. 
Goodyear Tire and Rubber Company, 408 
F.Supp. 1219 (D. Colo. 1976). 

27 Comment, Developments in the Law of 
Competitive Torts, 77 Harv. L. Rev. 888, 
899, 900 (1964); Note, Trade Libel and Its 
Special Damage Requirement, 17 Hastincs 
L. Rev. 394 (1967). 

28 National Refining Co. v. Benzo Gas 
Motor Fuel Co., 20 F.2d 763 (8th Cir. 1927); 
Gonzalez v. Hearst Consol. Publications, 115 
F.Supp. 721 (S.D. N.Y. 1953). 

29 National Dynamics Corp. v. Petersen 
Publishing Co., 185 F.Supp. 573 (S.D. N.Y. 
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1960); ‘Tex Smith, the Harmonica Man Inc. v. 
Godfrey, 198 Mise. 1006, 102 N.Y. S. 2d 251 
(1951); Rosenberg v. J. C. Penney Co., 30 
Cal. App. 2d 609, 86 P.2d 696 (1939). 

” There is general agreement that mere 
disparagement of the manufacturer's goods 
will not constitute libel per se. However, if 
the statement touches the plaintiff in his 
“office, profession or trade”, a different 
result is reached. For examples of how 
various courts have defined libel per se see: 9 
Dug. L. Rev. 163, 177-179 (1970-1971). 

3! Sharratt v. Housing Innovations, Inc., 
310 N.E. 2d 343, 348 (Mass. 1974). 

® See: Note, Trade Libel and Its Special 
Damage Requirement, 17 Hastines L.J. 394 
(1967). 

83 Big O Tire Dealers, Inc. v. The 
Goodyear ‘Tire & Rubber Co., 408 F.Supp. 
1219 (ID. Col. 1976); Aerosonic Corp. v. 
Trodyne Corp., 402 F.2d 223 (5th Cir. 1968); 
Royer v. Stoody Co., 192 F.Supp 949 (W.D. 
Okla. 1961); Edwin L. Wiegand Co. v. 
Harold & Trent Co., 122 F.2d 920 (3rd Cir. 
1941). 

34 See e.g., Marr v. Putnam, 246 P.2d 509 
(Ore. 1952). 

3 Ratcliffe v. Evans (1892) 2 Q. B. 524, 


532. For a more detailed discussion of the 
advantages of this approach, sec, Comment, 
Developments in the Law of Competitive 
Torts, 77 Harv. L. Rev. at 900 (1964). 

% See authorities listed in footnote 22, 
supra. 

#7 Annot., 45 A.L.R. 2d 1296 (1956). 

38 W. Prosser, LAw or Torts § 128 (4th Ed. 
1971). 

3 Smith-Victor Corporation v. Sylvania 
Electric Products, Inc., 242 F.Supp. 302 
(N.D. Il. 1965); Davis Electronics Company 
v. Chanel Master Corp., 116 F.Supp. 919 
(S.D. N.Y. 1953); National Refining 
Company v. Benzo Gas Motor Fuel 
Company, 20 F.2d 763 (Sth Cir. 1927). 

” Scott Paper Company v. Fort Howard 
Paper Company, 343 F.Supp. 229 (E.D. Wis. 
1972); Jetco Electronic Industries v. 
Gardiner, 325 F.Supp. 80 (S.D. Tex. 1971); 
Testing Systems, Inc. v. Magnaflux 
Corporation, 251 F.Supp. 286 (B.D. Pa. 
1966); Mayfair Farms, Inc. v. Socony Motor 
Oil Co., Inc., 68 N.J. Super. 188, 172 A.2d 26 
(1961). 

! Scanwell Laboratories, Inc. v. Thomas, 
521 F.2d 941, 949 (D.C. Cir. 1975). 

#2 Annot., 41 A.L.R. 3d 1083 (1972). 
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Injurious Falsehood 


injurious falsehood and held that it 
was a complete bar to recovery." 
Similarly, the partial defense of 
provocation might be applied to 
disparagement cases; the 
provocation defense could mitigate 
damages for an emotional response 
which was unrelated to the original 
defamatory attack.‘4 

The statute of limitations defense 
presents the issue of whether the 
statute of limitations for libel or for 
business property injury applies to 
disparagement actions. This is 
significant since policy reasons 
often make the libel limitation 
shorter. 

The first amendment requires the 
plaintiff in a defamation case to 
allege and prove “malice” under 
certain circumstances.4® This 
“malice” requirement has been 
termed a_ constitutional privilege 
for the defendant.7 Broadly, issues 
are presented insofar as: (1) the 
definition of commercial speech, as 
opposed to public interest 
information;® (2) the extent to 
which the constitutional privilege is 
applicable to commercial speech;*® 
and (3) whether the privilege is 
activated by the plaintiff being a 
public figure or the matter being 
one “in the public interest.”>° 
Scope of Relief 

The availability of an injunction 
or damages may depend on 
whether a court adopts a 
disparagement or a defamation 
theory in a case. In certain cases, the 
different possibilities of relief may 
be decisive as to which theory 
should be asserted. 

A commercial disparagement 
theory permits only the recovery of 
special damages. In contrast, three 
forms of damages may be awarded 
in defamation cases: (1) special 
damages; (2) general damages, or 
injury to reputation, to goodwill, or 


to an individual's feelings; and (3) 
punitive damages.*! 

On the other hand, injunctions 
may be granted againt disparage- 
ments in situations where they 
might not be granted against 
defamations. While the general rule 
in both disparagement and 
defamation cases is that no 
injunction will issue,®? inroads have 
been made in the disparagement 
area to permit injunctions. Some 
courts have permitted injunctions 
on the alternative grounds of unfair 
competition’ or interference with 
business relations.*4 Some courts 
have allowed injunctions against 
disparagements because an 
element of coercion or destructive- 
ness justified equitable relief. 
Such precedents could give a court 
comfortable footing for granting an 
injunction for injurious falsehood 
which might grate harshly against 
stare decisis in a personal 
defamation factual situation. 


Conclusion 


With the increase in public 
concern and awareness with 
respect to environmental, energy 
and fundamental economic issues, 
the future is likely to see an 
intensification in the criticism of the 
operation of many businesses and 
of the products services 
marketed. The criticism will stem 
from traditional mass media 
sources, as well as zealous 
competitors anxious to increase 
their shares through aggressive 
advertising campaigns. The 
dissemination of erroneous 
statements as an_ inevitable 
consequency of this free debate will 
create many interesting challenges 
for the advocate anxious to protect 
his client’s business reputation and 
good will. 

In addition to extrajudicial 
“retort” remedies available through 
vigorous exercise of both the 
competitor's privilege the 
recently recognized self-defense 
privilege, counsel must explore the 
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availability of the judicial remedies 
of damages and/or injunctive relief 
under the theories of disparage- 
ment or defamation. If the disputed 
statements cast aspersions only 
upon the quality of a product or 
service or the character of the 
business, the aggrieved party’s 
remedy is an action for injurious 
falsehood and he must shoulder the 
onerous pleading and_ proof 
burdens attendant thereto. 
Likewise, if the  controverted 
statements imply that the plaintiff is 
dishonest, lacks integrity or has 
deliberately perpetuated a fraud 
upon the public, the remedy is 
clearly in defamation—and, under 
appropriate circumstances, the 
plaintiff must be prepared to 
surmount the actual malice rule as 
established in New York Times v. 
Sullivan and its progeny.** 

If the statement both casts 
aspersions on a product or service 
and imputes dishonesty or lack of 
integrity to its owner, manufacturer 
or seller, counsel pains- 
takingly weigh the respective 
pleading and proof requirements 
and potential available defenses in 
the jurisdiction against the relief 
most appropriate to vindicate his 
client’s good will and_ business 
reputation. Should the jurisdiction 
impose the traditional pleading and 
proof requirements for the 
recovery of special damages—and 
should there be no defense of 
constitutional privilege*’ or statute 
of limitations—counsel should 
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consider trafficking on a 
defamation theory with its broad 
basis of liability and remedies of 
general, special and, where 
appropriate, punitive damages. On 
the other hand, if the controverted 
statements are continuing in nature 
inflicting continuing harm, and the 
jurisdiction has relaxed the 
pleading and proof requirements 
for special damages, counsel should 
consider seeking injunctive relief 
and damages by bottoming his 
cause of action upon the theory of 
injurious falsehood while stressing 
that such derogatory statements are 
part of a broader scheme of unfair 
competition or interference with 
business relationships. oO 


8 Fram v. Yellow Cab Co. of Pittsburgh, 
380 F.Supp. 1314 (W.D. Pa. 1974). See, 
Stevens, Talking Back to the Business Critic: 
the Constitutional Privilege-of-Reply, 31 
Bus. Lawyer 645 (1976). 

" Reynolds, Self Defense in Defamation 
or “Re-Tort Not Reply,” 34 Avs. L. Rev. 95 
(1969). 

® The statute of limitations problem. is 
well documented in’ Henry v. Vaccaro 
Construction Co. v. A. J. De Pace, Inc., 137 
N. J. Super. 512, 349 A.2d 570 (1975). 

6 Time, Inc. v. Firestone, 96 S. Ct. 958 
(1976). 

47 Note that the action is not barred by this 
privilege. Simply, the plaintiff, must go 
beyond the normal requirement that he 
prove falsity and show actual malice, i.e., 
defendant's knowledge or reckless disregard 
of the statement’s falsity. 

New York ‘Times Co. v. Sullivan, 376 
U.S. 254 (1964). 

49 Virginia State Board of Pharmacy v. 
Virginia Citizens Consumer Council, Inc., 96 
S. Ct. 1817 (1976); Fram v. Yellow Cab Co. 
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of Pittsburgh, 380 F.Supp. 1314 (W.D. Pa. 
1974). 

” Comment, Libel and the Corporate 
Plaintiff, 69 Couum. L. Rev. 1496 (1969). 

! Comment, Developments in the Law of 
Competitive Torts, Harv. L. Rev. 888, 889, 
900 (1964). 

® The Third Circuit in Black & Yates, Inc. 
v. Mahogany Ass’n., Inc., 129 F.2d 227 (3rd 
Cir. 1941), cert. denied, 317 U.S. 672 (1942), 
rejected the general rule where competitors 
are involved. However, state courts have not 
followed this decision and Erie questions 
may render its force doubtful. Comment, 
Developments in the Law of Competitive 
Torts, 77 Harv. L. Rev. at 904 (1964). 

Royer v. Stoody Co., 192 F.Supp. 949 
(W.D. Okla. 1961); Electrolux Corp. v. Val- 
Worth, Inc., 6 N.Y.2d 556, 161 N.E.2d 197, 
190 N.Y. S.2d 997 (1959); Dehydro_ vy. 
Tretolite Co., 53 F.2d 273 (N.D. Okla. 1931). 

4 Carter v. Knapp Motor Co., 243 Ala. 
600, 11 So.2d 383 (1943); Pure Milk 
Producers Assn. v. Bridges, 146 Kan. 15, 68 
P.2d 658 (1937); Maytag Co. v. Meadows 
Mfg. Co., 35 F.2d 403 (7th Cir. 1929), cert. 
denied, 281 U.S. 737 (1930). 

*} Saxon Motor Sales, Inc. v. ‘Torino, 166 
Misc. 863, 2 N.Y. S$.2d 883 (Sup. Ct. 1938); 
Menard v. Houle, 298 Mass. 546, 11 N.E.2d 
436 (1937). 

6 376 U.S. 254, 280 (1964). In Sullivan, the 
Supreme Court denied recovery for 
defamation of “a public official” in’ the 
absence of proof of “actual malice,” “with 
knowledge that it was false or with reckless 
disregard of whether it was false or not.” In 
Curtis Pub. Co. v. Butts, 388 U.S. 130 (1967), 
the actual malice rule was broadened to 
protect defamatory statements concerning 
“public figures.” Thereafter, in Rosenbloom 
v. Metromedia, Inc., 403 U.S. 29 (1971), the 
Supreme Court extended the constitutional 
privilege to prevent recovery by a plaintiff 
involved in matters of public concern in the 
absence of proof of actual malice. But see 
Gertz v. Robert Welch, Inc., 418 U.S. 323 
(1974) where the Supreme Court seems to be 
retreating from its holding in Rosenbloom 
by emphasizing that the crucial inquiry 


seems to again be the status of the plaintiff as 
a “public official” or “public figure.” 

* For cases holding that a corporation or 

business executive is a “public official” and 
subject to the actual malice rule of Sullivan, 
see Doctors Convalescent Center v. East 
Shore Newspapers, 271, 244 
N.E.2d 373 (1968); Turley v. WTAX, Inc., 94 
Ill. App. 2d 377, 236 N.E. 2d 778 (1968). 
For cases holding that a corporation or 
business executive is a “public figure” or that 
its operation is a matter of public concern, 
thus invoking the actual malice rule, see e.g., 
Bon Air Hotel, Inc. v. Time, Inc., 426 Fed.2d 
$58 (5th Cir. 1970); Alpine Constr. Co. v. 
Demairs, 439 F.Supp. 422 (N.D. IIL 1973); 
Credit Bureau of Dalton, Inc. v. CBS News, 
332 F.Supp. 1291 (N.D. Ga. 1971); Arizona 
Biochemical v. Hearst Corp., 302 F.Supp. 
412 (S.D. N.Y. 1969): West v. Northern Pub. 
Co., 487 P.2d 1304 (Atlas. 1971); Steak Bit of 
Westbury, Inc. v. Nivsday, Inc., 70 Mise. 2d 
437, 334 N.Y. Supp. 2d 325 (1972). 
For an excellent treatment of the “actual 
malice rule” as an impediment to a 
corporation's recovery for defamation, see 
Stevens, Private Enterprise Public 
Reputation: Defamation and the Corporate 
Plaintiff, 12 Am Bus. L. J. 281 (1975). 
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Education 
in England: 


E By Susan G. Chopin 


The betterment of the legal 
profession through the improve- 
ment of legal education in the 
United States is a matter of concern 
at both state and national levels.! In 
our own state, The Florida Bar has 
implemented changes in law school 
curricula” relating to practical 
training for the law student as well 
as post-law school education in 
both general and special areas of 
practice.2 American lawyers tend to 
think that we are singular in the 
problems regarding professional 
competence. In fact, this is not the 
case. 

We literally are fed in law school 
on the food of English precedent. 
Perhaps this is the reason that most 
of us misconceive the status of the 
bar in England and assume that it is 
alive and thriving. It now appears 
that England’s legal profession 
suffers from many of the same ills as 
our own. Though somewhat 
different in origin and_ practical 
effect, discussion of the problems 
regarding legal education in 
England and the solutions offered 
cannot help but shed some light on 
our own plight. 

All of us. undoubtedly, have 
heard at one time or another that the 
legal profession in England is 
divided into two groups: solicitors 
and barristers. For purposes of this 
article, suffice it to say that 
solicitors generally deal with 
clients, prepare briefs and other 
legal documents and perform other 
out-of-court services. Only they, 
and not barristers, are allowed to 
deal with the public. Barristers, on 


' See. e.g.. Foreward to ABA STANDARDS 
FOR LEGAL EDUCATION AND FOR THE APPROVAL 
oF Law SCHOOLS (1968), at v. 

2 INTEGRATION RULE OF THE FLoripa Bar. 
art. NVIII. 
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the other hand, represent the clients 
in court. Presently. there are about 
25.000 practicing solicitors as 
compared with a little over 2.500 
practicing barristers.° 

Academic Preparation 


“As far as I know.” said Lord 
Gardiner, the Lord Chancellor. in 
1964. “we are the only western 
country in which a law degree isn’t 
an essential qualification for a 
lawyer to have.”! This is still the 
case in England and its explanation 
is found in historical practicalities. 
Until the early 1800s. Oxford and 
Cambridge were the only 
universities in Great Britain. While 
both had a law curriculum, it was 
confined to the teaching of Roman 
or civil law. While it will come asa 
shock to most Americans. the 
common, or English, law ‘vas not 
taught in England until 1826 when it 
was introduced in’ University 
College, London.’ 

It was only after the Second 
World War that law schools began 
to spring up to meet the demand. 
Now, in England and Wales, there 
are 22 law schools.® The increase in 
the number of law schools has 
meant that a great many more 
people now study law; from 1,500 
in 1938 to over 5,000 in 1970. As a 
consequence, more members of the 
legal profession today than ever do 
have law degrees. But the figures 
are still alarming: only 40 percent of 


3 A. Sampson, THE NEW ANATOMY OF 
Britain (1971), 347-348. 

Id. at 

R. M. Jackson, THE MACHINERY OF 
Justice IN ENGLAND (6th ed. 1972), 336. 

5 In addition, there are seven colleges 
which grant the Council for National 
Academic Awards (C.N.A.A.), as well as a 
number of other schools training students for 
the University of London external degree. 
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Past, Present and Some Hopes for the Future 


beginning solicitors have graduated 
from law school and about SO 
percent of starting barristers. 

Even though a number of 
lawyers in England now receive 
law degrees. the degree itself is 
different from what we require of 
our own lawyers. In England. a law 
degree (LL.B.) is not a graduate 
degree as it is in the United States. 
requiring a minimum of three vears 
of full time study on top of a three 
or four year prelegal education.> 
Rather, it is a first degree consisting 
at most universities of three vears of 
study, roughly equivalent to our 
four-year undergraduate degree. 
Thus, while we might receive a 
prelegal degree in_ history. 
mathematics, or economics before 
receiving our law degree (J.D.), the 
English student intent on becoming 
a lawyer begins his university 
training by attending law school for 
three years. While he may decide 
ultimately to go on to “post 
graduate” work (graduate work, in 
our own jargon), he is not required 
to do so and can practice law if he 
completes the practical training 
next required of him. 


Law School Curricula 


Whether in England or in the 
United States it is much more 
difficult today than 10, 20 or 30 
years ago to become and _ stay 
competent to practice law. With 
specialization we are required to 
know more and more about less and 
less. Too the field of law itself has 
expanded to include modern 


“REPORT OF THE COMMITTEE ON LEGAL 
EpvucaTion (1971). Cmnd. No. 4595, para. 59, 
at 64 (hereinafter referred to as Orsirop 
Report]. 

‘ Title I. Standard B:2 (4)(a). ABA 
STANDARDS FOR LEGAL EDUCATION AND FOR 
THE APPROVAL OF LAW SCHOOLS (1965). 


legislation. social services. 
environmental protection and so on 
down the gambit of subjects. While 
it was once relatively easy to teach. 
and learn. the quantum of law 
necessary for competence, this is no 
longer true. 

In England. law schools are 
currently expanding their curricula. 
While there is the . . . customary 
opposition of older faculties to the 
growth of new ones and_ the 
inherent suspicion of British 
academics toward subjects which 
have practical value.” there has 
been nevertheless a growing 
interest in the aspects and 
implications of law as a_ social 
science. The interplay between the 
vocational and theoretical, facts 
and theory. is stressed more. Since 
the war. there has been an 
expansion in legal research as well. 
For example. the Institute of 
Advanced Legal Studies was 
founded in London in 1945, an 


9B. ABEL SMITH AND R. STEVENS. LawyErs 
AND THE Covrts (1967). 7. 
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English Legal Education 


Institute of Criminology at 
Cambridge in 1959 and an Institute 
of Judicial Administration at 
Birmingham in 1968. Most recently. 
a Socio-Legal Centre has been 
founded at Wolfson College. 
Oxford. A group of some 1S 
lawyers and social scientists, it is 
engaged in interdisciplinary 
research projects to demonstrate 
the importance of — the 
sciences upon law. 
Practical Training 

After receiving his law degree. 
the law graduate in England has no 
right to practice law. Should he 
decide to become a solicitor, he 
must: (1) serve under “articles.” i.e.. 
apprenticeship: (2) attend a course 
of legal education as a student of the 
Law Society: and (3) pass 
examinations dictated by the Law 
Society's training regulations. The 
nongraduate must serve four vears 
of apprenticeship while law 
graduates must serve only two. The 
nongraduate must then take a one- 
vear recognized course. in 
preparation of Part I of the 
solicitor’s final examination. These 
courses are taken at the college of 
law which is run by the Law 
Society, the solicitor’s branch of the 
profession.'!® Normally. law 
graduates are exempted from the 
part I examination. The third 
requirement to become a solicitor is 
that both nongraduates as well as 
law graduates must pass part II of 
the solicitor’s examination. Though 
not mandatory, it is customary for 
students to attend six-month 
course to prepare for this test. much 
like our own bar review courses. 
None of these courses is offered by 
the various universities. however.!! 
Since 1962, when a new scheme of 
training was approved, law 
graduates are permitted to take 
their final examination (part II) 
immediately after receiving their 


social 


" The colleges of law are located in 
London. Guildford and = Chester. The 
colleges of law prepare students for both the 
solicitors and bar examinations. 

'! There has been much criticism of the 
apprenticeship required of solicitors. much 
of it by the solicitors themselves. For a 
discussion thereof. see generally B. ABEL 
SMITH AND R. STEVENS. LAWYERS AND THE 
Covrts (1967). at Ch. NUIT 


degree and betore beginning their 
apprenticeship period. While at one 
time they were not paid for their 
work. articled clerks are now paida 
modest salary. 

Should the law graduate. nonlaw 
graduate or nongraduate. as the 
case may be. decide to become a 
barrister, and hence a member of 
the “Bar.” he must complete 
training similar to that of his brother 
solicitor. Specifically, he must: (1) 
become a member of one of the 
four Inns of Court:!? (2) “eat 
dinners” at his respective Inn, i.e.. 
dine in the hall of the Inn a certain 
number of times: (3) pass part I of 
the qualifying examination: and (4) 
pass part II of the qualifying 
examination. 

The Inns of Court are responsible 
for admission and discipline of 
barristers. After he joins an Inn of 
Court.!’ the would-be barrister then 
embarks on further legal education 
and training. This course of training 
was set up by the Council of Legal 
Education. the body governing the 
legal education of barristers, in 1967 
and took effect in 1970.'* Hoping to 
improve the standard of training for 
the bar. the scheme consists of two 
parts. the educational stage and the 
training stage. Part I. the 
educational stage. requires either a 
law degree which covers certain 
required subjects or passing a new 
part I examination. The courses 
taught in this educational stage for 
nongraduates last two vears. Part II 
is comprised of the training stage. 
which runs from October to May 
and prepares the student for the 
new part II examination. All 
students must submit two papers on 
professional techniques and one on 
procedure and evidence. In 
addition, three papers. i.e., 
examinations, must be written from 
a list of ten subjects. The student 
then takes the part II exam. 

Successfully completing the 
foregoing preparation and 


"Inner Temple. Middle Temple. 
Lincoln’s Inn and Gray's Inn. 

'S While more stringent than ever before. 
the requirements to join an Inn are not as 
strict as for admission to law school. Thus. 
many prospective barristers. of which many 
are foreign students. will register with an Inn 
because they cannot get a place in law 
school. See OrmRop Report. app. B. 

'§ The Council of Legal Education was 
reconstituted in 1967 as a committee of the 
Senate of the Four Inns of Court. a body 
which formulates policy matters of the bar. 


examinations, the prospective 
barrister then enters “pupiilage.” a 
period of time in which he must 
read “as a pupil in chambers” 
before beginning to practice. This is 
an apprenticeship with a barrister 
who has practiced for at least five 
years. The pupillage lasts for one 
vear during which time the student 
is expected to obtain the practical 
training and know how required to 
practice. The barrister may begin to 
actually practice during pupillage 
but not until six months have 
passed. If he cannot find a place 
with a barrister who will take him 
on as a pupil. he must complete an 
approved training course before he 
is allowed to practice. 

Problems of Competence 

The legal profession’s problem in 
England is apparent. It is going 
through a transition period from 
training mainly by apprenticeship 
with minimal legal education, to the 
Opposite spectrum of full legal 
education with minimal appren- 
ticeship. For years. the bar in our 
own country has extolled the virtues 
of the practical training given by 
the English legal profession to its 
new members. The realistic truth is 
that this practical training was a 
creature of necessity due to the 
dearth of law schools and that. now, 
the presence and availability of law 
schools “.  . distorted 
expectations of the apprenticeship 
stage." 

Responding to the 
confronting the 
profession, Lord Gardiner — in 
December 1967 established a 
committee to consider and make 
recommendations concerning the 
training of the members of the 
profession. He named Sir Roger 
Ormrod as the committee's 
chairman. Comprised mainly of 
lawyers. the committee held 26 
meetings and received a substantial 
amount of evidence. Officially. it 
was known as the Committee on 
Legal Education and the report of 
its findings is commonly referred to 
as the Ormrod Report.'® Among 
other things, the committee 
considered whether a law school 
education was essential to practice, 
whether the system of articles 
should be abolished and whether 


problems 
English legal 


J. Ormrod. Legal Education. 3 Poty 
REPorT, supra note 7. 
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pupillage should continue. It 
reached many conclusions 
regarding the future course of legal 
education in England. including the 
duality of English legal education 
of training by both the universities 
and the profession itself. 

Specifically. the committee 
recommended that the three-year 
university Course resulting in a law 
degree become mandatory for all 
future lawyers. except for a few 
specified categories. This law 
school or academic stage of training 
should teach students basic legal 
principles and how to develop ~ 
the intellectual processes which are 
usually referred to as thinking like a 
lawyer." The next stage of 
training, the vocation stage. lasts 
one vear. Its purpose is to bridge the 
gap between the academic stage 
and the practical application of law. 
It consists of “practical exercises 
strongly oriented towards the 
problems of practice. '> This stage 
assumes that the graduate knows 
basic legal concepts but questions 
his approach to handling legal 
problems. It includes techniques of 
drafting pleadings. various other 
documents and writing of opinions. 
There are also practical Courses in 
advocacy and office work 
supervised by practicing barristers 
as well as nonlaw courses” in 
elementary behavioral science. 
forensic medicine. business finance 
and so on. The report would still 
require that the barrister. once 
called. i.c.. admitted. to the bar, still 
enter a period of pupillage.'’ 
However. the committee — has 
suggested some improvements in 
the system of apprenticeship such 
as replacing articles with a three- 
vear period of limited practice after 
qualification. 


Continuing Legal Education 

The detect of our present system of 
legal education is that it effectively stops 
at the moment of qualification. This means 
that it is concerned with only a small fraction 
of the lawyer's total professional lifetime. 
just the first four or at most five vears. The 
temptation to stutt these years as full as 
possible is therefore almost irresistible. vet it 
must be resisted.2" 

Thus, the committee found that the 
greatest area for expansion in the 
area of legal qualification is in the 
continuing education of the 
practicing bar. The committee 
proposed that a new body, an 
Institute of Professional Studies. be 
organized to supply the plans and 
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stimulation needed to coordinate a 
continuing education program. The 
Ormrod Report advised that 
courses for the practicing lawyer 
should be not only refresher courses 
but also include courses in new 
legislation. specialist's areas. 
including Common Market law. 
and interdisciplinary studies. 

The English Bar is well aware of 
the need for continuing 
competence. It recently has 
become more concerned with its 
image with the public and how to 
improve that image.-! Bar members 
also lament the fact that they have 
lost valuable areas of work because 
they failed to modernize their own 
training. specifically losing tax 
work to accountants.?? 

Hopes for the Future 

The legal profession in England 
has been told of its deficiencies in 
training through publication of the 
Ormrod Report. Yet. for some 
unexplained reason, the suggestions 


implemented. The report has the 
governments support?’ but the 
Lord Chancellor says no 
implementation of the recom- 
mendations can take place until the 
profession and the universities ~ 
could be persuaded to take [the 
report] seriously.”?4 

It would thus appear that we are 
not alone in the familar complaint 
regarding lack of coordination and 
cooperation between the 
universities and professional 
bodies. At best. it would appear 
also that while there seems to be 
more social consciousness than ever 
before. on both sides of the Atlantic 
traditional roles of authority. 
communal insularity and our 
insistence on self regulation make 
us resist any type of change. no 
matter how appealing or necessary. 
At worst. both the English and 
American legal profession suffer 
from sheer complacency. We have 
a common legacy. Hopefully. we 


of the report have yet to be can solve our common problems.Q 
a3 Al THE New ANATOMY OF 
BRITIAN. supra note 3. at 346 
Id. at 559 


J. Ormrod. 
note 15. at 3 


Legal Education. supra 


The Florida Nord Bar Review Course offers a complete 
home study program, enabling you to prepare for the Florida 
Bar Examination where and when you want- ideal for both in 
state and out-of-state applicants. 


The program includes complete printed materials and 
practice Bar Exam grading and analysis. Optional features 
include individual cassette lectures and a 4-day live lecture 
re-review just prior to the Exam at the site of each Exam. 
CALL TOLL FREE FOR COMPLETE 
INFORMATION AND A FREE SAMPLE! 
1-800-521-1916 


>> The Daily Telegraph. March 10, 1977 


_ Or write to us at our National Bar Review 
headquarters as follows: _ = 


FLORIDA NORD BAR REVIEW COURSE 
29201 Telegraph Rd., Suite622 


Southfield, Michigan 48034 


ORIDA’S LARGEST AND MOST SUCCESS 
BAR REVIEW COURSE 
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The Best 
Trial Advocacy 


CIVIL - July 30 - Aug. 5 
CRIMINAL- Aug. 6-12 


Hastings College of the Law, the first law school established in the west, has stood at 
the forefront of legal education since 1868. In 1971, noting the need for continuing 
legal education, Hastings established the College of Advocacy. Stressing techniques 
designed to enhance the skill of trial attorneys, the College offers programs geared to 
the practitioner in both Civil and Criminal Justice Advocacy. 


Each summer, in San Francisco, attorneys from 50 states and the territories gather to 
exchange ideas and learn from those who have mastered the art of trial litigation. 
Opening the program on Sunday, the Mock Trial presents an overview of courtroom 
practice, from opening through closing arguments. Small group workshops utilizing 
video equipment provide a unique opportunity for critique and feedback on an 


THE HASTING CENTER FOR individual basis. The groups meet each morning, examine the workshop casefile in 
TRIAL AND APPELLATE ADVOCACY detail and explore the dynamics of each others’ views and perspectives. During the 
Cc afternoon program presentations, prominent and seasoned trial lawyers exhibit the 


skills of advocacy through demonstrations, lectures and panels. 


Recognizing the importance of up-to-date legal skills, states with a continuing legal 
education requirement have certified the College of Advocacy for CLE credit. More 
recently, and of special interest to California lawyers, the State Bar Committee has 
accredited the Criminal Justice College for 40 hours of California Criminal Law 
Specialization credit. 


se SSeS SS Se eee eee eee eee eee eee eee eeeeeee4] 


i 
Each program covers all facets I College of Advocacy : 
of advocacy technique, including: 1 Hastings College of the Law (415) 557-2205 : 
e Interview and Preparation 198 McAllister Street 
of the Client 1 San Francisco, California 94102 : 

e Discovery : Please enroll me in: - 
a an dire 4 ) Both Colleges LJ Civil College of Advocacy (Check one below) ; 

*QOpening Statement i 
e Cross Examination _} College of Criminal Justice Advocacy Business Litigation Workshop 
e Evidence ; _} Please send me additional information LJ Personal Injury Litigation Workshop ; 

Appellate Practice ‘ Name 
* Individual workshop use of video facilities i] 1 
Firm a 
The $325 program Fee includes: All 4 ‘ 
study material — Trial Advocates Manual Address 
— Daily refreshments — Banquet. , 

A reduced combined fee of $600 will 4 
ve cs t e College is traditionally unable to accept a substantial number of applicants due totull enrollment. 

cover your espa both the Civil and : Please register and make your hotel reservations early. (A deposit of $125 for each program will ; 
Criminal Justice Colleges. if reserve your place until May 10, 1978.) ELA 578 4 
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New computer system 
developed especially for 
the business oj law. 


Word 


Processing. 

The SunLaw system stores Data 
and retrieves a full array e 
of legal documents, ag Processing. 
all essential client data SunLaw provides central cost 


and correspondence. 
Text can be recalled 
instantly, edited and 
updated readily. 
Elements of many VA 

documents 


accounting. Virtually every 
minute of time, every 
dollar of staff ex- 
pense, is captured 
and stored for in- 
stant availability. 


combined Client files 
quickly, and trust 
typed up accounts can 
to 15 


be updated daily. Bil- 
ling is faster and easier, as 
are all other accounting 
details. SunLaw keeps track 
of appointment and docket 
schedules, too — and a 
whole lot more. All in 
strictest confidence. 


times 
faster 
than with conven- [ 
tional “mag _ card” 
systems. At 4000 
words per minute. Al- 
ways letter perfect. 


= 


SunLaw. The to process 
words and data simultaneously. 


SunLaw is operated by your iit Sun Information Services 

staff, with minimum Company. Initially the data 

raining. To do all of the processing arm of Sun Company 

administrative / accountin Florida Bar Seminar. (formerly Sun Oil Co.), we now 

work in your law office rovide full range of computer 
Convention Center, P 

more accurately and more Hollywood, Florida services to many others as well. 


profitably. For a surprisingly Finding new and better ways to 
affordable monthly cost. May 19-20, 1978. 


make computer technology serve 
the needs of business. 
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The Florida Death Penalty 


Is it unconstitutional under state law. . .? 


By John F. Yetter 


Section 921.141!—the current provision of Florida law 
establishing a procedure for the imposition of the death 
penalty —is unconstitutional. 

Article V, section 2(a), of the Florida Constitution 
provides that “the Supreme Court shall adopt rules for 
the practice and procedure in all courts .. . .” This pro- 
vision has been interpreted by the Florida Supreme 
Court to mean that the legislature “has no constitutional 
authority to enact any law relating to practice and 
procedure.” Furthermore, if the legislature enacts such 
a law, the court has declared that “ ‘until and unless the 
Supreme Court of Florida adopts such statute as its 
own .. . the purported enactment is void.’ "3 Section 
921.141 has not been promulgated or adopted as a rule of 
procedure by the Florida Supreme Court. 

If this argument is correct, the considerable number of 
prisoners sentenced to death under section 921.141 of the 
Florida Statutes were sentenced under an 
unconstitutional and void enactment. Their death 
sentences should be vacated, however they could be 
resentenced without violating ex post facto principles 
should the Florida Supreme Court declare section 
921.141 unconstitutional and promulgate a rule of 
procedure in its stead. This would, however, pose 
significant problems for the prosecution because the 
original seniencing juries heard each case both on the 
merits and the penalty phase. A new jury would 
undoubtedly have to hear much of the evidence on guilt 
to put the punishment evidence in context. Thus, each 
case might have to be essentially retried to accomplish 
resentencing. 

This article will initially seek to show that the essential 
elements of section 921.141 governing the imposition of 

‘apital punishment are procedural; and, additionally, 
that section 921.141 has not been adopted as a rule of 


procedure by the Florida Supreme Court. 

First, a recapitulation of the events leading to the 
adoption of the present language of section 921.141 is 
necessary.? Until 1972, section 921.141 provided that a 
defendant convicted of a capital offense had to be 
sentenced to death unless a majority of the jury 
recommended mercy, in which case imposition of a life 
sentence was mandatory. The jury’s discretion in this 
regard was unfettered. It became clear during 1972 that 
pending cases before the United States Supreme Court 
raised serious constitutional questions concerning jury 
discretion in death penalty cases. The regular session of 
the 1972 Legislature, perhaps anticipating the Supreme 
Court’s decision in Furman v. Georgia,’ enacted chapter 
72-72, Laws of Florida. This substantially rewrote 
section 921.141 to bifurcate the trial and to provide a list 
of aggravating and mitigating circumstances to be 
considered by the jury in the exercise of its sentencing 
discretion which remained, however, unreviewable.® 
Chapter 72-72 was enacted in March 1972, prior to the 
Furman decision, but by its terms was not effective until 
October 1, 1972. No defendant was sentenced under 
chapter 72-72, however. 

Furman was decided in June 1972. It held by a five-to- 
four vote that the death penalty then imposed by Texas 
and Georgia statutes was unconstitutional under the 
cruel and unusual punishment clause of the eighth 
amendment. In July 1972, the Florida Supreme Court 
recognized that Furman voided capital punishment as 
then legislated in Florida.? However, because of the 
diversity of opinions in Furman (there were nine 
separate opinions - only Justices Brennan and Marshall 
‘ategorically condemned the death penalty) many 
speculated that the U.S. Supreme Court might change its 
mind if presented with new legislation. Thus, Governor 


' Fria. Star. $921.14] (1975). 

2 In re Clarification of Florida Rules of Practice and Procedure 
(Florida Constitution, Article V, Section 2(a)), 281 So.2d 204 (1973). 

¥ State v. Smith, 260 So.2d 489, 491 (Fla. 1972) (expressly adopting 
the language of the First District Court of Appeal in State v. Smith and 
Figgers, 254 So.2d 402, 404 (Fla. Ist D.C.A. 1971). 

‘See Ehrhardt & Levinson, Florida’s Legislative Response to 
Furman: An Exercise in Futility?, 64 J. Crm. L & © 10 (1973), for the 
legislative history of section 921.141. 

5 408 U.S. 238 (1972). 

§ The legislature also anticipated Furman in the 1972 regular session 

by amending section 775.082 of the Florida Statutes to provide that if 
the death penalty were held unconstitutional then prisoners previously 
sentenced to death should be resentenced to life imprisonment with no 
eligibility for parole. 1972 Laws of Florida, ch. 72-118, p. 387. The 
amendment carried an effective date of October 1, 1972. No prisoners 
were sentenced under it, however, since the Florida Supreme Court 
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resentenced all death row inmates prior to October 1. Anderson v. 
State, 267 So.2d 8 (Fla. 1972); In re Baker, 267 So.2d 331 (Fla. 1972). 
The provision was later changed by 1972 Special Session Laws of 
Florida, ch. 72-724, §2, p. 16, to provide for a 25-year sentence without 
eligibility for parole. 


7 Donaldson v. Sack, 265 So.2d 499 (Fla. 1972). The court did not 
consider whether Furman would necessarily invalidate the death 
penalty imposed under the procedures enacted by Chapter 72-72. 
Neither the Texas nor the Georgia statutes involved in Furman 
specified aggravating and mitigating circumstances or required a 
bifurcated trial. The court noted only that Chapter 72-72 did not 
become effective until October 1, 1972, and added, “such matter of 
bifurcated trials is not of concern and of course not applicable at this 
point.” Id at 504. 


* Chapter 72-724 also amended various sections of the Florida 
Statutes to eliminate capital punishment for causing the death of 
another by throwing, placing or discharging any destructive device, 
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Askew convened a special session of the legislature in 
November 1972 to enact new legislation in response to 
Furman. This special session enacted chapter 72-724, 
which again rewrote section 921.141.8 This revision 
retained the aspects of chapter 72-72 providing for a 
bifurcated trial and specifying aggravating and 
mitigating circumstances, but reallocated the 
sentencing authority to the trial judge!’—the jury’s 
recommendation being advisory only—subject to 
review by the Florida Supreme Court in those cases 
where the death penalty was imposed. Chapter 72-724 
was signed into law by Governor Askew on December 8, 
1972, and is the statute under which all prisoners 
presently on death row were sentenced. References 
herein to section 921.141 are to that section as rewritten 
by chapter 72-724. 


The Issue of “Procedure” 


Returning to the first of the principal arguments set 
out above—that the essential elements of section 921.141 
governing the imposition of capital punishment are 
procedural—the Florida Supreme Court itself has 
determined that section 921.141 of the Florida Statutes is 
procedural and does not affect or alter the substantive 
rights of the accused. Rudolph Valentine Lee committed 
murder and was sentenced to death prior to the United 
States Supreme Court's decision in Furman v. Georgia. 
After Furman, Lee moved the trial court to set aside his 
death sentence. The court granted the motion and 
resentenced him to life imprisonment.!! The state 
appealed to the First District Court of Appeal. While this 
appeal was pending, the Florida Legislature enacted 
section 921.141. On appeal, the First District held that 
defendant Lee could be resentenced under section 
921.141 without offending ex post facto principles:'* 
Section 921.141... does not create a new and substantive crime. Nor 
does it provide a new or higher penalty for first degree murder than 
was provided when the offense or trial herein occurred. All the new 
statutory provision does is to attempt to provide for a manner in which 
the death penalty may be imposed in appropriate cases in a way that 
does not collide with the constitution. 

The Florida Supreme Court modified the court of 
appeal’s decision.'’ It held that the provision of section 
921.141 requiring the defendant to serve a mandatory 25 
years in prison when sentenced to life imprisonment 
upon conviction for a capital felony was substantive and 
could not be applied retrospectively.'* The remainder of 
the section 921.141, however, could be applied to 
resentence defendant Lee, and possibly to sentence him, 
as did his original jury, to death. The only problem was 
that the original jury in Lee’s case had long since been 
discharged and section 921.141 contained no provision 
authorizing the trial judge to empanel a new jury on the 
penalty issue.'® The court overcame the problem 
however by simply authorizing the trial court to 
empanel a second jury, stating: 

Since the question raised is one of the procedure to be used for the 


imposition of sentence, it is properly within the constitutional authority 
for determination by this court... ."" 


The court thus held that section 921.141 was 


Fia. Stat. §790.161 (1975), and for the following nonhomicidal 
offenses: throwing bombs or discharging machine guns, FLa. Star. 
790.16 (1975); involuntary sexual battery (except where committed by 
a person over eighteen upon a person eleven years of age or younger, 
which remained a capital offense), FLa. Stat. §794.011 (1975); and 
kidnapping for ransom, FLA. Stat. §787.01 (1975). Chapter 72-724 also 
changed the felony-murder provisions of FLa Stat. §782.04 (1975), as 
discussed infra at note 36. 

® Chapter 72-724 modified the aggravating and mitigating 
circumstances previously specified by Chapter 72-72. The aggravating 
circumstance, “(c) At the time the capital felony was committed the 
defendant also committed another capital felony,” was deleted. The 
mitigating circumstance, “(d) The capital felony was committed under 
circumstances which the defendant believed to provide a moral 
justification or extenuation for his conduct,” was deleted. Chapter 72- 
724 added the aggravating circumstance, “(g) the capital felony was 
committed to disrupt or hinder the lawful exercise of any 
governmental functions or the enforcement of laws.” Chapter 72-724 
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also added the felonies of aircraft piracy and the unlawful throwing, 
placing or discharging of a destructive device or bomb, to the list of 
felonies consistuting aggravating circumstances in subsection (d). 

'0 In addition to reallocating the sentencing authority to the trial 
judge, Chapter 72-724 also required the trial judge to make written 
findings of fact based on the aggravating and mitigating circumstances 
if he imposed the death penalty. The Florida Supreme Court later 
expanded this requirement to life sentences as well, pursuant to its rule- 
making authority. State v. Dixon, 283 So.2d 1, 8 (Fla. 1973). 

'! If Lee had not moved the trial court to set aside the death penalty 
but had rather directly appealed his case to the Florida Supreme Court, 
he would have been sentenced to life imprisonment by the court with 
the large group of appellants in Anderson v. State, 267 So.2d 8, 10 (Fla. 
1972). The order in Anderson was entered September 8, 1972, and thus 
the sentences were imposed on the appellants there before section 
921.121 was enacted. 

'2 State v. Lee, 286 So.2d 596, 599 (Fla. Ist D.C.A. 1973). 

13 Lee v. State, 294 So.2d 305 (Fla. 1974). 
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Death Penalty — Unconstitutional? 


procedural because defendant Lee could be resentenced 
under it for a homicide committed before the statute was 
enacted. Further, it explicitly recognized the procedural 
nature of the statute by adding a provision to it under its 
constitutional rulemaking authority.'* 

The Lee case is particularly persuasive on the 
procedural nature of section 921.141, because it involved 
a judicial characterization of the term “procedural” that 
affected the substantial rights of a party. While the court 
might not be bound to casual references to section 
921.141 as procedural,'® or to definitions stated as 
general propositions without reference to a particular 
issue,2° the expectation of consistency is considerably 
more forceful where the court has, as here, used the 
procedural characterization to expose a defendant to a 
second possibility of the death penalty. The 
characterization must have been a carefully considered 
one. Once made, the court should be held to it. 

Similarly, in Dobbert v. Florida,?! the United States 
Supreme Court characterized the Florida statutory 
change as procedural and found no ex post facto 
violation. Dobbert committed his alleged murders prior 
to the Furman decision. He was brought to trial under 
the new death penalty procedure and was sentenced to 
death by both the trial judge and the Florida Supreme 
Court.2? On certiorari, Dobbert argued that the statutory 
reallocation of sentencing authority from the jury to the 
trial judge effectuated after his crime was an ex post 
facto violation.22>. The argument was _ particularly 
persuasive in his case since the trial jury had 
recommended a life sentence by a 10-to-2 vote; hence he 
could not have received the death penalty under the old 
statute. Nevertheless, the U.S. Supreme Court 
rejected the argument, stating:%4 
In the case at hand, the change in the statute was clearly procedural. 
The new statute simply altered the methods employed in determining 
whether the death penalty was to be imposed; there was no change in 
the quantum of punishment attached to the crime. 


The Issue of “Adoption” 


The second part of this argument is that the Florida 
Supreme Court has not adopted section 921.141 as arule 
of procedure. The last order of the court adopting 
procedural statutes as rules of criminal procedure was 
entered on December 6, 1972, when the court 
promulgated amendments to the criminal rules effective 
February 1, 1973.25 Section 921.141 was not signed into 
law until December 8, 1972, and therefore was not 
adopted by this order. 

It will be recalled that the prior version of section 


921.141, as enacted by chapter 72-72, became law on 
October 1, 1972. This statute bifurcated the trial and 
enumerated aggravating and mitigating circumstances 
to be considered by the jury in exercising its unfettered 
sentencing discretion. The court therefore arguably 
adopted these aspects by its December 6 order. But the 
statute of December 8 made the jury’s verdict advisory 
only and reallocated the sentencing responsibility to the 
trial judge and, ultimately in the case of death, to the 
Florida Supreme Court. This reallocation of sentencing 
authority was an extremely important statutory change, 
as illustrated by Dobbert, in which the trial judge and the 
Florida Supreme Court overruled the jury’s advisory 
verdict. A reading of the opinions in Gregg v. Georgia*® 
and Proffitt v. Florida,?’ upholding capital punishment 
under the Georgia and Florida statutory responses to 
Furman, shows that the equalizing function performed 
by the appellate courts in reviewing death sentences was 
a vital factor in convincing the U.S. Supreme Court that 
death would not be arbitrarily and capriciously 
imposed.” The reallocation of sentencing authority was 
clearly declared procedural by both the Florida 
Supreme Court in Lee and the United States Supreme 
Court in Dobbert. Yet it has never been adopted as a rule 
of procedure by the Florida Supreme Court.*® 

It could be argued that the Florida Supreme Court’s 
order of December 6, 1972, adopted not only statutes 
then in existence but also statutes of a procedural nature 
enacted in the future, unless specifically rejected by the 
Florida Supreme Court. But the order itself states that 
“statutes not superseded shall remain in effect as rules 
promulgated by the Supreme Court.” (Emphasis 
supplied.) Its language thus contemplates only statutes 
in effect at the time of the order. Furthermore, the court 
itself has thought it necessary to expressly adopt a 
procedural statute enacted after December 6, 1972, in 
order to give it legal effect, although the rule 
promulgated was copied almost verbatim from the 
statute.*” This, of course, would not have been necessary 
had the statute been automatically adopted by the order 
of December 6, 1972. Finally, any construction of the 
December 6 order to adopt statutes enacted in the future 
would operate as an unconstitutional delegation of 
judicial power to the legislature.*! 

It might also be contended that the court impliedly 
adopted section 921.141 as a rule of procedure in State v. 
Dixon.*? In that decision the court considered certified 
questions attacking section 921.141 on various grounds 
which in sum alleged that the death penalty was 
unconstitutional, either as cruel and unusual punishment 
or because of the arbitrary and capricious manner in 
which it was imposed. The court held the statute 
constitutional against these attacks. The question of the 
proper institutional responsibility under the Florida 
Constitution for promulgating changes in sentencing 
procedures was neither raised by the litigants nor 
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addressed by the court. The resolution of whether 
section 921.141 violates cruel and unusual punishment or 
due process concepts as these have been understood and 
articulated in prior decisions would not discharge the 
U.S. Supreme Court’s constitutional responsibility to 
address the procedural merits and desirability of section 
921.141. 

In sum, although the issue would not be free from 
doubt were it one of first impression, the Florida 
Supreme Court determined in Lee v. State that the 
provisions of section 921.141 are procedural in nature. 
Certain of these essential provisions have never been 
adopted as a rule of procedure by that tribunal, and 
section 921.141 is therefore unconstitutional. 


The Issues of Policy 


It would be ironic indeed if, after winning the major 
battles on the constitutionality of the Florida death 
penalty statute under the Federal Constitution,*? the war 
should be lost on what some might term a technicality. It 
should be emphasized, however, that although the 
argument presented here is technical in nature, it has 
underlying policy justifications. 

It is unquestionably true that the defects which 
originally persuaded Justices White and Stewart to cast 
the dispositive votes in Furman were procedural, and it 
was the procedure enacted by section 921.141 which 
resulted in the holding of constitutionality in Prof fitt.54 
The Florida Constitution has allocated matters of 
procedure to the Florida Supreme Court because of its 
particular competence in that area. The institutional 
responsibility for procedural change is thus on that 
court. If the Florida Supreme Court had at the outset 
perceived that it was responsible for promulgating death 
penalty procedures, the deliberations would have been 
substantially different from the legislative process; and 
the product might very well have been superior to 
section 921.141.*> It is also clear that the court would not 
be discharging its constitutional obligation were it to 
ratify and adopt as its own procedural legislation 
without consciously and deliberately deciding not only 
that the legislation is constitutional, but also that it is the 
best that can be done as a matter of public policy. 

The appropriate legislative response to Furman, given 
the allocation of governmental powers in the Florida 


Constitution would have been to define as specifically 
as possible the elements of those substantive offenses 
punishable by death.** Precise definitions of capital 
offenses would partially eliminate jury discretion in 
imposing capital punishment by tending to promote 
consistent verdicts. The legislature could then have 
requested the court to promulgate procedures to govern 
the imposition of capital punishment. There is precedent 
for this. In 1971, the legislature enacted section 918.015 
of the Florida Statutes, recognizing the right to a speedy 
trial and requiring the court to promulgate procedures 
for protecting that right.57 The Florida Supreme Court 
complied by promulgating Florida Rule of Criminal 
Procedure 3.191, defining in detail the time limits for 
bringing an accused to trial. 


If these arguments are correct, then those defendants 
presently under sentence of death should have their 
sentences vacated. They could of course be resentenced 
under procedures promulgated by the court, but this 
might prove a difficult practical burden in some, if not 
most, cases. The court should then establish a committee 
to study the problem of what procedures most 
completely eliminate arbitrariness and guarantee 
consistency in the imposition of capital punishment. The 
investigations of the committee and the deliberations 
of the court would be reasonably free from 
distorting political pressures, both because they 
arena and because the question would be a narrow 
procedural one rather than one reimplicating the merits 
of the death penalty itself. A rule promulgated by the 
court after such a process would undoubtedly improve 
upon section 921.141 in assuring that the death penalty is 
imposed in a uniform manner based only on the 
culpability of offenders.** 


In sum, the Florida Constitution has recognized that 
matters of procedure are appropriately within the 
judicial competence. They are to be resolved after 
reasoned judicial deliberation both on the wisdom and 
the legality of the proposed procedure. Although the 
Florida Supreme Court has deliberated and ruled on the 
legality of section 921.141, it has never considered the 
wisdom of its provisions. Until it does so and either 
expressly adopts its terms or promulgates a new rule in 
its stead, section 921.141 is a nullity. o 


Td. at 307. 


The court has consistently held that where a provision affects the 
length or severity of the sentence rather than the manner of its 
imposition, the provision is substantive. In Benyard v. Wainwright, 322 
So.2d 473 (Fla. 1975), the issue was whether the legislature or the court 
had the jurisdiction to decide the sentencing consequence of the trial 
judge’s failure to specify whether multiple sentences should be 
concurrent or consecutive. The court, by Fa. R. Crm. P. 3.722, had 
stated that sentences should always be concurrent unless explicitly 
declared consecutive by the sentencing judge. The legislature on the 
other hand, by Fua. Stat. $921.16 (originally enacted by 1939 Laws of 
Florida, ch. 19554, § 261, p. 1369) had stated that multiple sentences 
should be consecutive if they were for crimes charged and tried 
separately, unless they were specifically designated concurrent by the 
trial judge. The court ruled that the issue was substantive and therefore 
the statute prevailed: 
“The prescribed punishment for a criminal offense is clearly substan- 
tive law. State v. Garcia, 229 So.2d 236 (Fla. 1969). An argument can be 
made that the manner of the imposition of the sentence is procedural; 
however, it is our opinion that whether a sentence is consecutive or 
concurrent directly affects the length of time spent in prison and, 
therefore, rights are involved, not procedure.” Id. at 475.” 

Hence, the court considered the issue to be not how the penalty 
should be imposed but how long the penalty should be. 
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Of course, no issue of retrospectivity was posed in Benyard since 
the statute was originally enacted in 1939 and the facts at issue occurred 
from 1967 and 1972. But if such an issue had been posed, no 
retrospective application could have been constitutionally permitted 
since the issue was held to be substantive. 

This was recognized by the court in Benyard in disposing of the 
other issue before it. The question involved the situation where a 
defendant was on parole for one conviction and convicted and 
sentenced on a second charge. The issue was whether the parole 
commission upon revoking defendant's parole on the first conviction 
could defer the effective date of the revocation until defendant had 
completed his sentence on the second conviction. The court held the 
parole commission had no such authority and applied its holding 
retrospectively. In doing so it recognized its holding applied only 
where the parole commission’s practice had a prejudicial effect on the 
release date; thus the decision could not operate to prolong sentences, 
322 So.2d at 475. 

Cf. S.R. v. State, 346 So.2d 1018 (Fla. 1977); State of Florida v. 
Golden, Fla. S. Ct. Case No. 46,321, Feb. 26, 1976 (juvenile rules which 
affected the time a juvenile may remain in custody prior to final 
hearing dealt with substantive matters and therefore conflicting 
statutes prevailed). 

'5 So long as the application of the new procedures of section 921.141 
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did not violate ex post facto principles, there would be no 
constitutional objection to sentencing Lee to the same sentence which 
he had originally received, i.e., death. North Carolina v. Pearce, 395 
U.S. 711 (1969). 

'6 This oversight was cured by a subsequent amendment, Chapter 
74-379, 1974 Laws of Florida, §1, which added the sentence: “If, 
through impossibility or inability, the trial jury is unable to reconvene 
for a hearing on the issue of penalty, having determined the guilt of the 
accused, the trial judge may summon a special juror or jurors as 
provided in Chapter 913 to determine the issue of the imposition of the 
penalty.” 

'7 294 So.2d at 308. 

'S As mentioned supra, note 10, the court in another decision also 
recognized the procedural nature of Section 921.141 by adding the 
requirement that the trial judge make written findings in cases where a 
life sentence was imposed as well as in death cases. In so doing, the 
court stated: “We also consider it reasonable to require that a finding 
that life imprisonment be imposed rather than death should be 
supported in writing by the trial judge. This we do require under our 
constitutional power to regulate practice and procedure in the courts.” 
Fla. Const., art. V, §2 (a), F.S.A. State v. Dixon, 283 So.2d 1, 8 (Fla. 
1973). 

'9. In State v. Dixon, 283 So.2d 1, 4 (Fla. 1973), the court stated: “Fla. 
Stat. §921.141 F.S.A., provides the procedure to be followed in 
determining what penalty should be assessed following a conviction 
for a crime designated as a capital felony.” 

2” In re Florida Rules of Criminal Procedure, 272 So.2d 65 (Fla. 
1972). Justice Adkins in his concurring opinion to the order adopting 
the rules set forth a number of general definitional statements 
distinguishing substance from procedure. 

21.97 S. Ct. 2290 (1977). 

22 Dobbert v. State, 328 So.2d 433 (1976). Justices Boyd and England 
dissented. The ex post facto issue was not raised in the Florida 
Supreme Court. 

23 Dobbert also contended that there was no valid death penalty in 
Florida at the time of his crime, since Furman subsequently held the 
then existing statutory scheme unconstitutional. Therefore, to sentence 
him to death under the new statute constituted an ex post facto 
violation. The Court rejected this argument, reasoning that the prior 
death provision gave “fair warning as to the degree of culpability 
which the State ascribed to the act of murder.” 97 S.Ct. at 2300. Hence, 
the substance of the ex post facto clause was satisfied. Justices Stevens, 
Brennan, and Marshall dissented on this point. 

Finally, the Court rejected Dobbert’s argument that the 25 year no- 
parole provision for life sentences imposed under the new law 
constituted an ex post facto violation. The Court reasoned that 
Dobbert had no standing in this regard since he had been sentenced to 
death. 97 S.Ct. at 2300-02. 

407 S.Ct. at 2298. 

25 In re Florida Rules of Criminal Procedure, 272 So0.2d 65 (Fla. 
1972). 

26 428 U.S. 153 (1976). 

27 428 U.S. 242 (1976). 

28 Gregg v. Georgia, 428 U.S. 153, 198, 204-06 (opinion of Justices 
Stewart, Powell and Stevens), 223-24 (concurring opinion of Justice 
White, joined by Chief Justice Burger and Justice Rehnquist) (1976); 
Proffitt v. Florida, 428 U.S. 242, 252-53, 258-59 (Opinion of Justices 
Stewart, Powell and Stevens) (1976). It is clear, however, that the 
reallocation of the initial sentencing authority from the jury to the trial 
judge, as provided by Fa. Stat. §921.141, was not necessary to meet 
the constitutional objections of the Court, since the Georgia statute 
vested such authority in the jury subject to review by the Georgia 
Supreme Court. Gregg, at 162-68. 

29 All of the Florida Supreme Court orders since December 6, 1972, 
which mention statutes in relation to the Rules of Criminal Procedure, 
state only that inconsistent statutes are superceded. The Florida Bar 
Re: Florida Rules of Criminal Procedure, 343 So.2d 1247 (Fla. 1977); In 
re Florida Rules of Criminal Procedure, 309 So.2d 544 (Fla. 1975); In re 
Florida Rules of Criminal Procedure, Amendments to Rules 3.140 and 
3.170, 272 So.2d 513 (Fla. 1973). 

30 The 1976 Legislature amended FLa. Start. §903.132 (1976 Supp.) 
to repeal FLa. R. Crim. P. 3.691, insofar as it made bail on appeal froma 
conviction discretionary in all cases - See Rolle v. State, 314 So.2d 624 
(Fla. Ist D.C.A. Ist 1975), and Bamber v. State, 300 So.2d 269 (Fla. 2d 
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1).C.A. 2d 1974) - and specified certain situations where bail on appeal 
must be denied. These statutory provisions were adopted verbatim by 
the 1977 Amendment to Rule 3.691. Re Florida Rules of Criminal 
Procedure, 343 So0.2d 1247, 1262 (Fla. 1977). 

See also In re Clarification of Florida Rules of Practice and 
Procedure, 281 So.2d 204 (Fla. 1973), where the court found it 
necessary to adopt as a rule Ch. 73-27 Laws of Florida authorizing the 
issuance of a notice to appear for certain crimes. The court there also 
stated, “an attempt by the Legislature to amend a statute which has 
become a part of rules of practice and procedure would be a nullity.” 
Id. at 205. 

31'The constitutional powers vested in the judicial branch are 
nondelegable. In re Alkires’ Estate, 198 So. 475, 482 (Fla. 1940); Arvida 
Corporation v. City of Sarasota, 213 So.2d 756, 762 (Fla. 2d D.C.A. 
1968). Although statutes already in effect could be constitutionally 
adopted by the court, the court could not lawfully adopt procedural 
legislation to be passed in the future since to do so would displace the 
exercise of its judgment to the legislature. See Freimuth v. State, 272 
So.2d 473 (Fla. 1972); Florida Industrial Commission v. State, 21 So.2d 
599 (Fla. 1945). 

32 283 So.2d 1 (1973). 

33 Proffitt v. Florida, 428 U.S. 242 (1976). 

34 See note 28, supra. 

% The court might have provided, for instance, that all cases where 
the defendant had been convicted of a capital felony should go to the 
Florida Supreme Court for sentence review, instead of just those 
where the trial judge imposed the death penalty. This would increase 
sentencing inconsistency by permitting the Supreme Court to equalize 
the penalties in all capital cases, not just those where the trial judge had 
imposed the death penalty. The court might also consider requiring the 
prosecution to specify in writing and file with the court its reasons for 
charging less than first degree murder in a homicide case, or for 
accepting a plea which does not expose the defendant to the death 
penalty. See Lanbein, Controlling Prosecutorial Discretion, 41 U. Cut. 
L. Rev. 439 (1974); Davis, DiscrETIONARY JUSTICE (1969). 

Indeed, the court did make procedural changes in section 921.141 as 
enacted to require writen findings where the trial judge imposed life 
imprisonment and to permit empanelling of a second jury on the 
punishment issue. See notes 10 and 18, and text accompanying notes 16 
to 18, supra. 

36 Ideally, the substantive elements of homicide offenses should be 
defined in the most precise terms in order to minimize jury discretion. 
The concept of premeditation, for instance, might have been rejected 
in favor of a more definite statement of the mens rea required for first 
degree murder. Instead the legislature chose to retain all the old 
terminology and, if anything, further blurred the distinction between 
first and second degree murder by adding to the definition of second 
degree felony murder language which seemed indistinguishable from 
first degree felony murder. Section 3 of Chapter 72-724, amending 
Fia. Stat. §782.04 (3). To some observers this appeared to be an 
oversight in draftmanship. The Florida Supreme Court construed the 
second degree felony murder language as applying to accessories 
before the fact whereas the first degree felony murder provision 
covered principals in the first and second degree. State v. Dixon, 283 
So.2d 1, 11 (Fla. 1973). If pertinent legislative history was available, the 
court did not refer to it in the Dixon opinion. Whatever the legislative 
intent was in the special session of 1972, it was altered in 1974 when the 
legislature again amended the second degree felony murder provision 
to apparently make felons responsible for killings by third party 
nonfelons in resistance to the felony. 1974 Laws of Florida, ch. 74-383, 
$14, p. 1236. But cf. Wright v. State, 344 So. 2d 1334 (Fla. 2d D.C.A. 2d 
1977) (second degree felony-murder does not apply where third party 
kills a co-felon). Under this provision all co-felons, including 
accessories before the fact, would then be responsible for first degree 
murder if the killing was committed by one of their number. This then 
makes the mitigating circumstance of section 921.141(6)(d), “the 
defendant was an accomplice in the capital felony committed by 
another person and his participation was relatively minor”, full 
relevant whereas under the Dixon interpretation it described a 
situation which, in the case of an accessory before the fact at least, 
could not have constituted a capital felony. 

Star. §918.015 (Right to Speedy Trial). 

(1) In all criminal prosecutions the state and the defendant shall 
each have the right to a speedy trial. 

(2) The Supreme Court shall by rule of said court, provide 
procedures through which the right to a speedy trial as guaranteed 
by subsection (1) and by s. 16, Art. I of the State Constitution shall 
be realized. 

38 See note 35, supra. 
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Find yourself (or your clients) at Dale Mabry 
Executive Center. Do it for your customers, your 
suppliers, your out-of-town associates, and 
ultimately for yourself. Because the easier you 
are to find, the easier they are to keep. 

Dale Mabry Executive Center is the Tampa 
Bay area's most accessible office location — 
within 10 minutes of Tampa Airport, downtown 
Tampa and the Tampa Bay bridges. So, you'll be 
very easy to find. And so will parking. There's 
plenty here and it's free. Driving home is a 
breeze with the Interstate System just 30 seconds 
away. And the many fine restaurants within 
walking distance make the hour lunch-hour easy 
for your people. 

There's more than convenience to the Dale 
Mabry Executive Center, though. There's 


Tampa Airport 
Clearwater 


OLD 
TAMPA 
BAY 


St.Petersburg 


Finders keepers. 


7 
a 
8 
5 Q 
a 
TAMPA BAY 
Artist’s rendering 


prestige. The architecture is striking. Careful 
maintenance keeps it that way. Interior spaces 
were designed with flexibiliny — so you can 
customize your office to suit the specific needs of 
your business. 

The Center is 50% 
occupied, and the top floor Dale 
has been reserved for a major 
tenant (10,000 sa. ft). 


For information contact: Executive 


Harold Edwards, Leasing Agent 

3725 Grace Street, dis Center 
Tampa, Florida 33607, 
Phone: (813) 879-3392 
When access matters 
to your business. 
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Criminal Law Section 


The bylaws of the Criminal Law 
Section of The Florida Bar provide 
in part that the purpose of the 
section is to assist the courts in 
establishing methods for more 
certain and expeditious administra- 
tion of justice in criminal 
proceedings, to advise and 
recommend to the legislature 
substantive changes in the law, to 
advise the Supreme Court 
concerning modifications relating 
to standard jury instructions, to 
foster a high standard of ethical 
conduct on the part of all members 
of the profession who participate in 
the criminal justice system, to 
explore the methods of improving 
the Florida penal systems, to 
explore methods to improve the 
manner of sentencing in Florida, 
and to assist The Florida Bar in the 
preparation and organization of 
educational programs relating to 
the Criminal Law Section. 

These avowed purposes of the 
Criminal Law Section were the 
goals set for the section this year. To 
accomplish these purposes the 
section relied upon nine standing 
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committees and special committees 
which were appointed from time to 
time during the past year. 
Educational Programs 


Perhaps the most outstanding 
contribution of the Criminal Law 
Section was in the field of 
education. Not only did the section 
coordinate with CLE to produce 
some excellent programs in the 
criminal law area, but the section 
put on what has been described by 
those in attendance as the finest 
criminal law seminar ever 
conducted within the state. This 
seminar at Gainesville in January of 
1978 was jointly sponsored by the 
College of Law of the University of 
Florida and the Criminal Law 
Section. Outstanding speakers with 
national reputations appeared and 
lectured. Featured on the program 
were Richard “Race Horse” 
Haynes, Herald Fahringer, and 
Professor Irving Younger of 
Cornell. 

The Criminal Law Section is 
working with CLE to schedule a 
seminar on the death penalty 
preceding the Bar convention in 
Hollywood. This promises to be an 


exciting seminar and one worth 
attending. 

Plans for the future include a 
prosecutor-public defender 
training program to be held at the 
University of Florida College of 
Law in September. This program is 
being funded through a training 
grant from the Supreme Court and 
the section hopes that it will 
become an annual event. This 
program is planned to last seven 
days and will be especially helpful 
to the young prosecutor and the 
young public defender. 
Publications 


We are very proud of the work 
accomplished this year by the 
Publications Committee. The 
Criminal Law Section mailed to its 
members three newsletters that 
were not only informative but 
thought provoking. We hope that 
the section in the future will send 
out newsletters more frequently 
than we have this past year. Our 
publication editor did a fine job and 
our newsletters were quality 
products. 

Probation Committee 


Recognizing the difficulties of 
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the Community Services Program 
of the Department of Offender 
Rehabilitation, the Criminal Law 
Section adopted a resolution 
requesting the legislature to 
consider increasing the budget of 
the Department of Offender 
Rehabilitation with regard to its 
Community Services Program. The 
section recognizes the great need 
that exists for quality probation 
officers and the fine work that local 
probation officers have rendered to 
the courts, to the public, and to 
those under their guidance who 
have been placed on probation. 


Grand Jury Reform Committee 


The Grand Jury Reform 
Committee recommended to the 
section and the section adopted as 
one of its legislative goals that a 
witness before a grand jury have the 
right to be accompanied by counsel 
in that witness’ appearance before 
the grand jury. This proposal has 
been sent to the Board of Governors 
for its consideration. 

Bylaws Committee 


The Bylaws Committee of the 
Criminal Law Section is seeking to 
increase the membership of the 
Executive Council to allow greater 
participation in council action. We 
hope this committee will submit 
proposed changes to the bylaws to 
the Executive Council of the section 
at its annual meeting at The Florida 
Bar Convention. 

Criminal Procedure 
Rules Committee 

The Criminal Procedure Rules 
Committee has been one of the 
section’s most outstanding 
committees and one that has always 
been recognized as a_ working 
committee. It has submitted several 
proposed changes to the Florida 
Rules of Criminal Procedure to the 
Supreme Court for its consider- 
ation, and presently the committee 
is submitting a proposal to the 
Supreme Court on _ presentence 
investigation reports so as to make 
those reports completely available 
to all interested parties. The section 
is proud of this proposal and we 
hope the Supreme Court will 
approve our suggested changes. 
Legislative Committee 

The Legislative Committee was 
very active this year and the 
Executive Council of the section 
has considered many of _ their 
proposals and forwarded them to 
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the Board of Governors for 
consideration. 
Ethics Committee 

Our Ethics Committee 
planned to mail to each member of 
the section and to all those involved 
in the criminal justice system 
memorandums on ethical problems 
usually encountered by lawyers 
practicing criminal law. One of the 
section’s main goals is to ensure that 
counsel, either prosecutor or 
defender, is ethical in his dealings 
with the court, opposing counsel 
and the public. The section hopes 
this committee will distribute the 
memorandums before the annual 
meeting. 
Sentencing Committee 

The section is also proud of this 
committee’s work. Its main purpose 
was to study the problems of 
disparity of sentencing and to make 
recommendations to the Executive 
Council so that a method may be 
devised not only to avoid disparity 
of sentencing but to also improve 
the sentencing procedures by 
Florida courts. 
Penal System Committee 


The Penal System Committee has 
been one of our hardest working 
committees. One of its goals is to 
request legislative action on and the 
adoption of the uniform intrastate 
detainer act. The committee has 
also been very active in visiting 
many of the state’s penal institutions 
to determine methods and means of 
improving the penal system. 
Membership Committee 


The Membership Committee has 
undertaken a study to determine 
whether it would be feasible to 
reduce the section’s annual dues to 
attract more members. We hope to 
act on the reduction of dues in the 
near future. 

Certification Committee 

The Certification Committee 
spent many hours debating the pros 
and cons of certification for 
criminal law practitioners. This 
committee was very concerned 
about the competence of criminal 
lawyers and methods by which 
competence of criminal lawyers 
could be increased. The committee 
has taken a _ position that 
certification is not necessarily the 
answer to ensure the public that 
competent lawyers will be involved 
in criminal trial work, and therefore 
the committee has recommended 


that the section delay action on the 
hotly debated certification issue 
until next year. 

The Criminal Law Section has 
accomplished many of its goals. 
Although there were some 
disappointments, the Criminal Law 
Section is proud of its 
accomplishments since the section 
will be just completing its second 
year of existence in June 1978. 

K. CaAcciaTORE 
Chairman 


Family Law Section 


The Family Law Section has had 
a productive, although somewhat 
schizophrenic year. Productive 
because much was accomplished. 
Schizophrenic because it seems as if 
we were required to tackle many 
diversified projects. 

The section has been heavily 
involved in the preparation and 
presentation of continuing legal 
education courses. In August, the 
section was largely responsible for 
the production of the CLE volume 
entitled Drafting Marital Contracts 
in Florida. A well-attended CLE 
lecture course accompanied the 
publication of the book. The 
section also jointly sponsored a 
lecture series entitled “Current 
Trends in Alimony, Child Support 
and Property, Issues in Dissolution 
Proceedings, and the Uniform 
Child Custody Jurisdiction Act.” 
Not only did this course have the 
distinction of having one of the 
longest titles in CLE history, it 
further distinguished itself by its 
excellent content. 

The section is in the process of 
reviewing legislation currently 
pending in the 1978 session. Some 
of the more interesting bills are: 


1. H.B 692 - Grandparent 
visitation; 

2. S.B. 307 - Requires 
appointment of attorney ad litem in 
child abuse cases; 

3. H.B. 628 - Medical history of 
natural parents can be provided to 
adoptive parents in adoptions; 

4. H.B.753- Spouse of marriage 
of substantial duration presumed to 
be entitled to alimony; 

5. H.B. 148 - Courts can require 
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children over 18 to support needy 
parents; 

6. H.B. 181 - Extreme 
redrafting of alimony provisions of 
Florida Statute 61; 

7. H.B. 816 - Creates a family 
court division of circuit court to 
exclusively deal with all family and 
juvenile cases. 

A certification plan was 
approved by the section and is 
ready for presentation to the Board 
of Governors, Florida Bar. Jim 
O'F larity, past section chairman, is 
almost single-handedly responsible 
for this most significant section 
undertaking. 

The Dissolution of Marriage 
Systems Manual remains on the list 
of things undone. Currently, the 
draft of the manual is undergoing 
drastic surgery in light of the 
adoption of the Uniform Child 
Custody Jurisdiction Act. 

A most informative program is 
planned for The Florida Bar 
Convention on conciliation courts. 
The concept can have a_far- 
reaching effect on family practice 
in Florida and no doubt the 
program will prove to be 
provocative as well as informative. 

The section membership 
campaign has been extremely 
successful under the guidance of 
section stalwart Seymour Benson. 
The section has added 286 


ATTORNEY 


ONE OF THE LARGEST STATE 
ATTORNEY OFFICES is seeking a full- 
time, experienced Assistant State 
Attorney interested in Consumer Fraud 
prosecution, both Criminal and Civil 
aspects. Must be member of Florida Bar 
in good standing. Possess distinctive 
characteristic of moderate temperament 
and hold special interest in this field of 
prosecution. Salary commensurate with 
experience. 
Apply to: 

“News Box 375, The Florida Bar 

Tallahassee, FL 32304 


members during the current year, 


bringing the total section 
membership up to 1,253 members. 
The section also is undertaking a 
study to change the rules of civil 
procedure as they apply to financial 
statements in domestic cases. 


MIcHAEL J. DEMARKO 
Chairman 


General Practice Section 


I believe that it is safe to say that 
we have achieved, or are in the 
process of achieving, the bulk of the 
goals which we establish for the 
General Practice Section for this 
year. 

We have succeeded in scheduling 
our annual seminar for two 
presentations this year, compared 
with only one in the past. We have 
received enthusiastic response from 
the state’s five law schools to our 
new Ethics Award Program, and 
are only waiting for the selection of 
the recipients before making this 
year’s awards. 

We have published The General's 
Aide once to date, with the initial 
issue going to a cross section of the 
Bar in which we felt our 
membership potential was greatest, 
in addition to going to members of 
the section. We are presently in the 
process of putting together our 
second newsletter, and hope to 


publish a third prior to the 
convention. 
Finally, we are hoping to 


generate a larger attendance at the 
annual luncheon meeting of the 
section to be held at the Bar 
convention in June. We_ have 
tentatively lined up as our luncheon 
speaker Neil Sheehan, who was 
formally with The New York 
Times, and who had substantial 
involvement in initial 
publication of the Pentagon papers. 
Mr. Sheehan is expected to speak on 
what limitations there should be, if 
any, on the public’s right to know. 


J. Lester KANEY 
Chairman 


Local Government Law 


Section 


The programs and goals of the 
Local Government Law Section for 
1977-78 are reflected in the section’s 
annual budget. The 1977-78 section 
budget provides for three seminars, 
three newsletters, a luncheon (with 
a speaker) at the June 1978, Annual 
Bar Convention, and the presenting 
of various awards for service and 
achievements in the field of local 
government law. In addition, as 
chairman I encouraged the 
following: meetings at the circuit 
level of section members and other 
attorneys interested in local 
government law; an increase in 
section membership; better 
communications among section 
members at the circuit level; an 
increase in the activities and work 
of section committees; and the 
establishment of “ongoing” policies 
to assure greater continuity from 
year to year between section 
administrations. Through the 
efforts of the section’s officers, 
executive council members, and 
members we were able to achieve 
the following during 1977-78: 


Seminars: The section presented 
three seminars in cooperation with 
CLE and_ other organizations 
during 1977-78. On September 30 - 
October 1, 1977, the section held 
its ““Third Annual Public 
Employment Labor Relations 
Forum” in Gainesville at the 
University of Florida Holland Law 
Center in cooperation with CLE, 
Academy of Florida Labor 
Management Relations Attorneys, 
and the Labor Relations Committee 
of The Fiorida Bar. A “Local 
Government Funding Seminar” 
was held in Kissimmee on October 
27, 1977, in cooperation with CLE, 
the Florida League of Cities, Inc., 
and the State Association of County 
Commissioners. And on February 
2-3, 1978, the “First Annual Seminar 
on Local Government Law_ in 
Florida” was conducted in 
cooperation with CLE at the 
Stetson University College of Law 
in St. Petersburg. 

During the summer of 1977 a 
seminar planning committee, 
chaired by the section’s chairman- 
elect, formulated the general 
subjects and topics for the 1978-79 
seminars. The committee 
recommended to the Executive 
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Council the following seminars for 
1978-79: “Fourth Annual Public 
Employment Labor Relations 
Forum,” “Second Annual Seminar 
on Local Government Law in 
Florida,” and a seminar on 
Comprehensive Planning, Land 
Use Regulations and Zoning at the 
same time and place as the 1978 fall 
meeting of either the Florida 
League of Cities, Inc., or the State 
Association of County Commis- 
sioners. The Executive Council 
approved these recommendations 
for 1978-79 seminars. 

Newsletters: Section newsletters 
were published in July and 
September 1977. A third newsletter 
is scheduled before the end of the 
current fiscal year. 

Luncheon at the June 1978 
Annual Convention: Nationally- 
known attorney, Charles S$. Rhyne 
of Washington, D. C., will be the 
speaker at the section’s June 15, 
1978, luncheon at the Diplomat 
Hotel, Hollywood. Mr. Rhyne is the 
general counsel of the National 
Institute of Municipal Law Officers 
and is well-known local 
government attorneys for his many 
decades of distinguished service at 
the bar. Following the luncheon, 
the section will hold its annual 
meeting. 

Circuit Meetings: Meetings of 
section members and other 
attorneys interested in local 
government law were held in at 
least ten circuits in the state during 
the fall of 1977. ‘There are 
indications that such circuit 
meetings may become a more 
frequent occurrence in some 
circuits. 

Section Membership: Section 
membership stands at its highest 
level ever. The section now has over 
500 members and continues to 
grow. Increased membership 
resulted to a large measure from the 
seminars. Reduced seminar 
registration fees for section 
members encouraged many 
nonmembers to join. 

Section Awards: The 1978 
recipient of the Ralph A. Marsicano 
Local Government Law Section 
Award will receive that award at 
the June 15, 1978, annual section 
meeting. During 1977-78, the 
section established awards for law 
students excelling in courses in local 
government law. 

Standing Executive Council 
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Policies: The Executive Council 
voted to establish “Standing 
Executive Council Policies” in the 
form of annotations to the section’s 
bylaws. The function of such 
“standing policies” is to assure 
greater continuity from year to year 
of the section’s organization and 
activities by serving as a guide to 
section officers in their conducting 
of the section’s business and affairs 
between Executive Council 
meetings. 

The Local Government Law 
Section has had a successful year 
because of the hard work and 
diligence of persons, 
including Chairman-elect J. H. 
(Hal) Roberts, Jr.,  Secretary- 
Treasurer Betty Lynn Lee, the 
members of the Executive Council, 
and those serving on the seminar 
steering committees. The 
chairman-elect is well underway in 
organizing the section for the 
coming year, and all indications are 
that 1978-79 will surpass the current 
year in section activities and _ its 
services to the membership. On 
behalf of those who have derived 
real benefits from belonging to the 
Local Government Law Section 
and participating in its activities 
during 1977-78, I hereby thank 
those persons who contributed to 
the success of the section for 1977- 
78. 


Burton M. MICHAELS 
Chairman 


Real Property, Probate and 
Trust Law Section 


The major activities of the section 
for the 1977-78 year included the 
seminars held in conjunction with 
CLE or others. Subjects for the 
seminars covered: 

Mechanic's Liens, under the 
chairmanship of Larry Leiby, was 
presented seven locations, 
attended by 1,365 persons. Gross 
receipts received by the Bar were 
$45,138.39. 

Lawyer-Land Surveyor, chaired 
by J. Richard Harris, was presented 
in one location for two consecutive 
days, attended by 170 persons. 


Gross receipts received by the Bar 
were $4,942.42. 

Post Mortem Planning, E.L. 
“Ned” Williamson, chairman, was 
presented in three locations, 
attended by 820 persons. Gross 
receipts received by the Bar were 
$32,610. 

Construction Law, under the 
chairmanship of Larry Leiby and 
Alan C. Brandt, Jr., was presented 
in two locations and was attended 
by 176 persons. Gross receipts 
received by the Bar were $4,006.90. 

Carryover Basis and Income 
Taxation of Estates under the 
chairmanship of Stephen T. Dean 
was presented in three locations 
(two-day course), and was 
attended by 535 persons. Gross 
receipts received by the Bar were 
$44,750. 

Landlord Tenant, chaired by 
Steven J. Berlinsky, was presented 
in two locations, attended by 514 
persons. Gross receipts received by 
the Bar were $21,000. 

The section is currently 
developing the curriculum, 
lecturers and course outlines for the 
following seminars for fiscal year 
1977-78: 

Condominium Seminar under 
the chairmanship of Richard D. 
DeBoest and Brian J. Sherr were 
scheduled April 21 in Tampa and 
May 12 in Ft. Lauderdale. 

Probate and Guardianship Rules 
Seminar, chaired by James J. 
Altman, will be presented in nine 
locations beginning on May 18 in 
Tampa; May 19 in Miami; May 26 in 
Tallahassee; May 26 in Orlando; 
June 1 in Pensacola (videotaped 
presentation); June 2 in Sarasota 
(videotaped presentation); June 8 
in Gainesville (videotaped 
presentation); June 9 in Ft. 
Lauderdale; June 9 in Jacksonville 
(videotaped presentation). 

The continued revision of the 
Uniform Title Standards and 
adoption of new standards is an 
ongoing project of the section as 
well as the revision of Probate 
and Guardianship Rules. The 
section also must continually revise 
the probate and guardianship forms 
to comply with the statutes and 
rules. 

The standard real estate contract 
has been revised and reprinted. It is 
available from Brevard Printing 
Company, 150 Varr Avenue, Cocoa 


32922, (305) 632-6565. 


381 


ANNUAL AEPGATS 
GF SECTIONS 


Development of probate 
support system continues as a 
project of the section in conjunction 
with the ABA and Lawyers’ Title 
Services. The section anticipates 
the system will be available in 1979. 
This section has also received 
authority to appear as amicus curiae 
in City of Miami v. St. Joe Paper 
Company, pending before the 
Supreme Court. The constitution- 
ality of the Marketable Title Act is 
being challenged this case. 
Another project of the section has 
been the presentation of programs 
in school workshops on 
administration of a probate estate. 

During the year, the section 
began the following new projects: 

An investigation by the section of 
the desirability and feasibility of the 
adoption of certification plans; 

A pilot project to determine the 
feasibility of transcribing seminars 
in the real property, probate and 
trust law areas for distribution of 

Drafting proposed guidelines for 
lawyer advertising in real property 
and probate law areas; 

Drafting proposed revisions to 
the guardianship law and 
cooperation with the Florida 
Conference of Circuit Judges in 
drafting proposed public 
guardianship law; 

Drafting proposed revisions to 
the revised mechanic’s lien law 
pending in the legislature. 

Pursuant to authority granted by 
the Board of Governors of The 
Florida Bar, the section will actively 
support the following legislation: 

1. Revision of mechanic’s lien 
law; 

2. Revision of the guardianship 
law; 

3. Statutory repeal of 
International Harvester Credit 
Corp. v. American National Bank, 
296 So. 2d 32; 

4. Regulation and licensing of 
title insurers (except attorneys); 

5. Technical corrections to the 
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probate code; 

6. Convenience savings 
account law. 

Membership in the section as of 
March 30 was 3,692. Through 
March 30, the section had income of 
$81,790 disbursements of 
$63,395 with a reserve balance of 
$48,753. Authorized but unex- 
pended disbursements totaled 


$70,905. 


Lewis M. KANNER 
Chairman 


Tax Section 


As Tax Section membership 
approached 1,500, policies and 
programs were changed to meet the 
needs of a growing and 
sophisticated tax bar. The section 
not only expanded its usual 
activities, but made important 
innovations in its continuing legal 
education program. Additionally, 
the section assumed a major role in 
formulating policies which will 
affect all Florida lawyers. 
Certification 

In July 1977, President Russell 
Troutman asked the Tax Section to 
prepare a plan pursuant to which 
the Bar would certify lawyers as 
specialists in tax law. Although the 
concept of certification is new to 
Florida lawyers, it had already been 
the subject of many studies and put 
into practice in a few states. Since 
the Tax Section had been a 
proponent of certification for a 
number of years, the section was 
able to assume a_ position of 
leadership in bringing certification 
to The Florida Bar. A committee 
was appointed to review the 
various studies on certification and 
prepare a proposed plan. 

The first draft of the plan was 
mailed to all members of the Tax 
Section and comments solicited. 
After reviewing the hundreds of 
comments received from members 
of the section, the Executive 
Council made appropriate 
revisions. The revised plan was 
mailed to members of the section 


and further comments solicited. 
Based upon those further 
comments, the Executive Council 
made final revisions to the plan. 
The final plan was then mailed to 
members of the section and 
submitted to the Board of 
Governors for consideration. After 
reviewing the plan at two separate 
meetings, the Board approved the 
plan, together with an “umbrella 
plan,” which provided rules for all 
certification plans. The umbrella 
plan is in the process of being 
submitted to the Florida Supreme 
Court. If approved, the Plan on 
Certification in Tax Law prepared 
by the Tax Section will take effect. 
The Tax Section is proud to have 
played a major role the 
pioneering of certification in 
Florida. 
Legislation 

The Tax Section’s function in the 
legislative area continues to grow. 
In past years, statutory 
interpretation has been hampered 
in Florida by the lack of legislative 
history. A project is being 
sponsored by the section which will 
lead to comprehensive committee 
reports on tax legislation. These 
reports may be cited as authority on 
legislative history, thus offering 
guidance to practitioners and courts 
in statutory interpretation. 
Additionally, the Tax Section will 
increase its activities in tax 
legislation. 


Continuing Legal Education 

This year the Tax Section 
sponsored six institutes, more than 
ever before. Over 2,500 lawyers 
attended the programs at 30 
locations. Four of the _ institutes 
were based on the usual “lecture” 
format: two had a_ specialized 
format. For the four lecture 
institutes, each person attending 
received a booklet containing 
outlines of the lectures. For the 
institute on Florida State Taxation 
in October, the Tax Section’s 
Committee on State and Local 
Taxation prepared a manual on 
“Florida State Taxation,” designed 
to serve as an office reference book. 
After numerous requests, the 
manual was also sold separately to 
members of the Bar. 

One of the problems faced by the 
section in planning institutes 
involves the different levels of 
expertise in tax law. To meet this 
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problem the section used 
innovative formats on two subjects. 
In the area of corporate tax, 14 
seminars were held in January. 
Attendance was limited to 20 
persons at each seminar. Instead of 
a series of lectures, two individuals 
led an all-day group discussion. The 
outlines for this seminar were so 
well received that they too were 
sold separately to members of the 
Bar. Additionally, a “workshop” 
was cosponsored with the 
University of Florida College of 
Law’s Graduate Tax Program 
dealing with “Selected Tax 
Problems in Estate Planning and 
Administration.” The workshop 
was conducted on an advanced 
level, and attendance was limited to 
100 persons. 

The “Tax Law Notes” column 
was again produced regularly each 
month in The Florida Bar Journal 
with extremely high quality. The 
“Tax Section Manual” was 
supplemented this year with some 
excellent material on ERISA, 
together with forms for Summary 
Plan Descriptions. The Tax Section 
“Bulletin” brought news and 
substantive articles to section 
members on a_ regular basis. 
Additionally, the section 
cooperated with the Bar’s 
Continuing Legal Education 
Jommittee by providing steering 
committees and authors for 
publications. 

Tax Court 

The Tax Section’s pro se program 
continues to be well received by the 
Tax Court. The section offers a 
pretrial conference to each pro se 
taxpayer to assist him in preparing 
his case and familiarize him with 
Tax Court procedure. The program 
is being used as a model by other 
state bars. 


Counsel to the Bar 

The Tax Section, through its 
Exempt Organizations Committee, 
assisted the Bar on a number of 
occasions. The major problem 
involved Revenue Ruling 77-232, 
promulgated on July 5, 1977, which 
held that certain integrated state 
bars were not organizations which 
qualified as donees for the 
charitable contribution deduction. 
Of course, there was some question 
as to whether The Florida Bar was 
covered by the ruling. The Tax 
Section studied the ruling and the 
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operation of The Florida Bar, and 
rendered its advice to the Board of 
Governors. The Exempt Organi- 
zations Committee handled other 
problems as well for the Bar during 
the year. 


Government Directory 


The Tax Section is publishing a 
directory containing the names, 
positions and telephone numbers of 
key employees of the Florida 
Department of Revenue and the 
Internal Revenue located in 
Florida. This directory will be 


Individual 
Will & Trust 
documents... 


prepared quicker 


and at less cost 


than your staff can. 


The Corbel service that became nationally known preparing 
individualized pension and profit sharing documents* is now 
available for Florida Will & Trust cases. Let us explain how 
you can complete individual document instructions for us in 
just two or three minutes, using either our carefully developed 


language or yours. 


Send for information today to decide for yourself how Corbel 
can save you both time and money in document preparation. 


*If you haven't heard about our pension plan service (we’ve prepared over 
2,000 documents), we'll be pleased to send information on that service also. 


Corbel & Co. 


Preparing Individualized Legal Documents for Attorneys 
3733 University Boulevard West/Suite 306/Jacksonville, Florida 32217 


Please send complete details about Corbel’s: 
LJ Will & Trust service. 
I understand there is no obligation. 


provided to all Tax Section 
members, and should be helpful in 
the day-to-day practice. 

I would like to express my deep 
appreciation to the Executive 
Council and the officers of the Tax 
Section who worked so hard during 
the year. The support from the 
membership of the section has been 
gratifying. I have every confidence 
that the section will continue to 
grow in number and influence as an 
integral part of The Florida Bar. 


SAMUEL C. ULLMAN 
Chairman 


904/731-4455 


Pension Plan service. 
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Mailing Address 


Phone 


City 
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3733 University Blvd. West/ Suite 306 
Jacksonville, FL 32217 
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@ 
Academic Conclave 


Findings, conclusions and 
recommendations of the committee 
are as follows: 


1. There should be a meeting 
between the Supreme Court of 
Florida, the Board of Bar 
Examiners of Florida, and the 
deans of the law schools in Florida 
to discuss matters of mutual 
concern and the desire of the deans 
to know more concerning the 
results of the bar examination in 
order to assist in the evaluation of 
their respective programs. 

2. There should be communica- 
tion and concern between The 
Florida Bar and the law schools 
concerning continuing legal 
education such as: 


(a) How to get approval for a 
C.L.E. program? 

(b) How does formal legal 
education fit into C.L.E.? 

(c) How may law school 
facilities and faculties be used to the 
best advantage in CLE programs? 

(d) How may the law schools 
be involved helpfully in the CLE 
decision-making process before 
final plans are announced or 
programs mandated? 

3. Methods should be explored 
by which The Florida Bar could 
assist the law schools such as: 


(a) Could The Florida Bar, 
through the Bar Journal, and in 
other ways, adopt an institutional 
policy among its members to 
“support your law school” by time, 
talent and the annual giving of 
financial assistance? The Bar of 
Florida should themselves invest in 
legal education for the future 
through grants for buildings, 


scholarships, and special programs 
and by assistance in the legislature 
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in the appropriation process. 

4. The Academic Conclave 
Committee should be continued as 
a special committee of The Florida 
Bar for another year. In addition to 
its present field of representation it 
should include as members: 


(a) The president-elect of The 
Florida Bar; 

(b) The president-elect of the 
Young Lawyers Section of The 
Florida Bar; 

(c) The chairman of the CLE 
Committee of The Florida Bar; 

(d) The chairman of the 
committee or committees on 
designation and certification of The 
Florida Bar; 

(e) The public counsel of the 
Public Service Commission; and 
representatives of all the law 
schools in Florida.’ 


The function of the committee 
should be to continue to investigate 
how the Bar and judiciary can help 
legal education and how legal 
education can help the Bar and the 
judiciary. 

5. Legal educators need to 
know what The Florida Bar and the 
Supreme Court are going to do 
about shaping the practice of law in 
the next ten years. This can then be 
reflected in legal education which 
can relate this to law school 
programs. Likewise the Bar needs 
to know what the law schools are 
doing and thinking as this also 
relates to the future of the practice. 
This committee can serve as a 
meeting place where each group 
may discuss what the others are 
thinking and why they are doing as 
they are. 

6. Future subjects which could 
be addressed by the committee 
might include: 


(a) Law school funding; 
(b) The Board of Regents 


budgeting procedure for law 
schools; 

(c) The effect of union 
pressures on the present system of 
law school funding; 

(d) Is tenure an anachronism if 
there is no mandated retirement 
age? 

(e) What is and should be the 
role of law schools in continuing 
legal education? 


7. Future academic conclaves 
should be scheduled when 


appropriate on a selective basis. 


H. BECKHAM, JR. 
Chairman 


Agricultural Law 


The Board of Governors 
authorized the change of the name 
of the committee from the Agri- 
Business Law Committee to 
Agricultural Law Committe at its 
meeting in November 1977. = 

Activities consisted of principally 
the following: 

1. The committee, through 
Frank D. Hall, its chairman, and 
Raymer McGuire, Jr., have been 
actively involved in the formation 
of an “Agricultural Roundtable.” 
The purpose of the organization is 
to coordinate activities of 
agricultural interests in Flerida. The 
initiating group consists of the Agri- 
Business Institute of Florida, the 
Agricultural Committees of the 
Florida Council of 100, the Florida 
Chamber of Commerce and the 


Florida Bankers Association, as well 
as the Agricultural Law Committee 
of The Florida Bar. 

This group has met with the 
leaders of seven of the top 
agricultural organizations in 
Florida and, as reported in the 
newsletter of the Agri-Business 
Institute: 

It was the first time that this group of 
agricultural leaders had ever sat down in the 
same room to discuss what could or should 
be done to involve the allied agri-business 
industries in the problems facing the 
farmers. 


2. The committee, through the 
efforts of J. Rex Farrior, Jr., who 
will be assisted by Marsha Niles, has 
contacted the chairman of the 
Agricultural Law Committee of the 
General Practice Section of the 
American Bar Association and 
discussed the possibility of an 
agricultural law seminar being 
given in Florida, cosponsored by 
the two committees as well as 
possibly another group, such as 
ALI-ABA. These efforts will be 
continued. 

3. Early in the meetings of the 
Constitution Revision Commission 
there was an indication that an 
effort might be made to modify 
Florida’s “Greenbelt Law.” The 
committee met and those available 
unanimously recommended 
before any change be made a 
lengthy detailed study was needed. 
A resolution was submitted to the 
Board of Governors, who granted 
the request to appear before the 
Florida Constitution Revision 
Commission. 

With the assistance of William B. 
Wiley of The Florida Bar, all 
members of the Finance and 
Taxation Committee of the 
Constitution Revision Commission 
were contacted and advised of the 
Committee’s position. Information 
available indicates that no action 
will be taken by the commission to 
modify the existing law. 


4. James S. Wershow, a 
committee member from 
Gainesville, has recently authorized 
an article entitled “Agriculture and 
the Tax Reform Act of 1976.” 

5. The committee has voted to 
grant an award in the spring to the 
student submitting the most 
outstanding agricultural-legal 
article at the University of Florida’s 
Institute of Food and Agricultural 
Science. It is proposed that this be 
an annual award which should 


‘then appointed 


foster additional legal interest by 
persons involved in agriculture. 
William C. O’Neal of Gainesville 
heads this subcommittee. 


FRANK D. HALL 
Chairman 


Appellate Rules 


The Appellate Rules Committee 
completed a four-year intensive 
study and complete revision of the 
Florida Rules of Appellate 
Procedure. 

The task was undertaken in the 
fall of 1973 at the suggestion of then 
Florida Supreme Court Chief 
Justice James C. Adkins. The 
committee was enriched with 
outstanding talent from almost 
every phase of the practice of law 
and included loyal participation by 
judges of each of the district courts 
of appeal, clerks of the district and 
circuit courts, and frequent 
participation by justices of the 
Supreme Court. 

The committee’s purpose 
included the following: 

1. Simplify, standardize and 
streamline the rules. 

2. Remove technical traps and 
provide for disposition on the 
merits. 

3. Reduce costs and expedite 
proceedings. 

4. Reduce the burdens on the 
courts and counsel. 

The committee met an average of 
two days every six weeks. An initial 
draft was drawn and disseminated 
throughout the bench and bar in 
early 1976. The committee then 
held hearings throughout the state 
to get critical and constructive 
input, which thereafter was 
considered and a number of 
changes made. 

On September 17, 1976, the 
committee’s proposed rules were 
submitted to the Board of 
Governors of The Florida Bar and 
approved by the Board on October 
14, 1976. The rules were then 
submitted to the Florida Supreme 
Court and the chairman filed a 
petition with the court seeking their 
adoption. 

Chief Justice Overton, pursuant 
to Fla.R.App.P. 2.1(g)(1962)(rev.), 
the Florida 
Supreme Court Advisory 
Committee on Appellate Rules and 
designated Justice Arthur J. 


England, Jr., as chairman. The 
voting members appointed to this 
committee were: Justice Arthur J. 
England, Jr., chairman; Judge 
Guyte P. McCord, Jr., First District 
Court of Appeal; Judge Joseph P. 
McNulty, Second District Court of 
Appeal; Judge Thomas H. 
Barkdull, Third District Court of 
Appeal; Judge James C. Downey, 
Fourth District Court of Appeal; 
Judge Howell W. Melton, Seventh 
Circuit; Woodie A. Liles, 
Tallahassee; Robert Orseck, Miami; 
and William H. F. Wiltshire, 
Pensacola. 

Nonvoting participants are 
James D. Little, Tallahassee; 
Lawrence J. Robinson, Sarasota; C. 
Marie King, Tampa; Tobias Simon, 
Miami; Andrew A. Graham, Cocoa; 
Joan H. Bickerstaff, Cocoa; and 
Michael P. McMahon, research aide 
to Justice England. 

The Court Rules Advisory 
Committee then held intensive 
meetings and the final product with 
only slight changes to the Appellate 
Rules Committee’s version were 
submitted to the Florida Supreme 
Court for final approval on April 13, 
1977, along with a commentary on 
the rules. 

A summary of the proposed rules 
was published in The Florida Bar 
Journal and the Appellate Rules 
Committee met to consider the 
advisory committee’s changes. Oral 
argument was held on June 24, 
1977. The chairman argued in 
support of the rules, and arguments 
primarily directed to the criminal 
rules were submitted by various 
prosecuting and defense interests. 
The Florida Supreme Court filed an 
opinion on October 25, 1977, stating 
certain changes it intended to make, 
but prior to a final effective date, 
invited comments no later than 
December 1, 1977. 

On December 22, 1977, the court 
filed its final opinion adopting the 
rules as modified by the court's 
opinion of October 27, 1977, and 
ordered that the designated Florida 
Rules of Appellate Procedure (1977 
Revision) become effective 12:01 
a.m. on March 1, 1978. Justice Boyd 
dissented. 

The Appellate Rules Committee 
thereafter was of primary 
assistance to The Florida Bar in 
presenting the recent CLE 
programs on the new rules. The 
committee will continue to be 
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active in the coming years and 
earnestly solicits critical and 
constructive comments from the 
bench and bar. 

It was the intent of persons 
involved in the drafting of these 
revised rules to implement the 
public policy of Florida that 
appellate procedures operate to 
protect rather than thwart the 
substantive legal rights of the 
people by alleviating existing 
burdens on the judicial system, by 
reducing the cost of appeals, by 
standardizing and expediting the 
appellate process, and by 
eliminating unnecessary technical 
procedures which have at times 
frustrated the cause of justice. 

WituiaM HH. F. WILTSHIRE 
Chairman 


& 
Arbitration of Fee Disputes 


The primary goal for this 
committee was set by the Board of 
Governors when they directed this 
committee to prepare a model fee 
arbitration plan for adoption by 
local bar associations if they desire 
to have one. Last year this 
committee submitted a mandatory 
fee arbitration plan that would have 
been under the jurisdiction of The 
Florida Bar and would have 
required, or at least strongly 
encouraged, lawyers to submit fee 
disputes to arbitration. That plan 
was rejected by the Board of 
Governors but with instructions to 
this committee to prepare a 
voluntary fee arbitration plan as a 
model to assist local bar 
associations. 

This committee has prepared 
such a _ voluntary model fee 
arbitration plan this year. Several 
drafts of the plan have been 
prepared and a final plan has been 
forwarded to the Board of 
Governors for consideration at the 
May meeting. Hopefully, it will be 
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approved as a model plan. Of 
course, it will not be binding upon 
any of the local bar associations, but 
it will be helpful to them should 


they desire to adopt a_ fee 
arbitration plan for themselves. 

At the suggestion of Bob Floyd, I 
asked my committee members 
whether they felt there was a need 
for an ongoing arbitration of fee 
disputes committee. Most of the 
committee members felt there 
would be an ongoing need for such 
a committee in the event a 
mandatory fee arbitration plan was 
adopted. However, since that does 
not appear likely within the next 
several years and based upon the 
assumption that the model fee 
arbitration plan we have prepared 
will be approved by the Board of 
Governors, we advised Bob Floyd 
that we did not object to the 
arbitration of fee disputes 
committee being dissolved for the 
coming year. 


DarryL M. BLoopworTH 
Chairman 


@ 
Aviation and Space Law 


Last year the committee was 
instrumental in promoting the 
designated area of practice, 
Aviation Law. In keeping with this 
concept the majority of committee 
members agreed that the 
committee’s name should be 
changed from “Aerospace Law” to 
“Aviation and Space Law” 
Committee; thereafter, the Board 
of Governors consented to the new 
title. 

To fulfill its obligation to provide 
continuing legal education in the 
field of aviation law, the committee 
cosponsored a day-long seminar 
with the legal section of the Aircraft 
Owners and Pilots’ Association. The 
seminar was well attended and 
future cosponsored seminars are 
planned. The committee instituted 
another concept regarding legal 
education by incorporating a 
miniseminar in conjunction with a 
regular committee meeting. The 
benefits are two-fold: The program 
stimulates member attendance and 
expenses are minimized. The 
committee plans another mini- 
program when it meets in June at 
the Bar convention. 

An ongoing project is the 
publication of a summary of 


Florida laws affecting aviation. 
Phase I has been completed and the 
committee has as its future goal an 
expanded treatise. Other goals 
include: the study of existing 
statutory law with a view toward 
further public benefit; the 
coordination of aviation legal 
regulations; and the future of 
aviation and space activities in 
Florida. 
Joun R. TAMM 
Chairman 


@ 
Civil Procedure Rules 


Under the current rules of the 
Supreme Court of Florida, the 
court will consider proposed 
revisions of the Rules of Civil 
Procedure once every four years. 
Only in the case of emergencies will 
the Supreme Court consider 
proposed rule changes the 
interim. This year’s Civil Procedure 
Rules Committee has not 
considered any proposed rule 
changes which the committee felt 
should be submitted to the 
Supreme Court on an emergency 
basis. 

The rules of the committee 
provide for lengthy consideration 
of each proposed rule change and 
the procedure is such that a 
proposed rule change is considered 
by the committee in concept first, in 
preliminary draft form at a second 
meeting of the committee and in 
final form at a third meeting of the 
committee. As of the end of March 
when this report was written, only 
two proposed rule changes and one 
amended committee note have 
been passed by the full committee 
for recommendation to the Board 
of Governors and_ ultimate 
recommendation to the Supreme 
Court of Florida. 

The committee has passed in 
concept several proposed 
amendments to the rules and 
anticipates that some of these 
proposed amendments will be 
passed in final form before the end 
of the year. Since some of the 
proposed changes are rather 
controversial, the committee does 
not feel it appropriate to make 
detailed reference to the proposed 
amendments until the proposed 
amendments have received full 
committee approval. Under the 
procedures adopted by the 
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committee, when any proposed 
amendment does receive 
committee approval, the proposed 
amendments will be published in 
The Florida Bar News for 
consideration by the Bar. Naturally, 
all proposed amendments of the 
committee will be submitted to The 
Florida Bar Board of Governors by 
October 15, 1979, for approval and 
submission to the Supreme Court of 
Florida by April 1, 1980. 

Proposed rule changes may be 
submitted by any member of the 
Bar. In addition, the committee 
itself has initiated projects for the 
study of revision of certain broad 
areas of the rules. The committee 
has, for example, engaged in a 
complete review of the discovery 
rules and has been carefully 
considering the proposed 
amendments to the Federal Rules 
of Civil Procedure, which are under 
consideration by the American Bar 
Association. 

The committee has been 
attempting through one of _ its 
subcommittees to develop a 
comprehensive class action rule. 
The committee had formerly 
approved a proposed rule change 
which would liberalize the 
procedure for removal of a judge 
from consideration of a case for 
cause and the committee is 
currently considering proposals for 
peremptory challenge to a judge. 
The committee has again addressed 
itself to proposed rule changes 
which were previously submitted 
to and approved by the Board of 
Governors, but which were 
rejected, for one reason or another, 
by the Supreme Court of Florida. 

The following are the proposed 
rule changes and amended 
committee note which have been 
passed by the committee. 

Rule 1.432 Disqualification of Judge 

(a) Any party may move to disqualify 
the judge assigned to the case on the grounds 
that the judge is: 

(1) prejudiced against the party or the 
party’s attorney or in favor of the 
adverse party or the adverse 
party’s attorney; or 

(2) related to any party or an attorney 
of record in the action by consan- 
guinity or affinity within the 
third degree; or 

(3) a material witness for or against 
one of the parties to the action; or 


(4) interested in the result of the 
action. 


(b) A motion to disqualify shall allege 
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facts relied upon to show the grounds for 
disqualification. 

(c) A motion to disqualify shall be made 
within a reasonable time after discovery of 
the facts constituting grounds for 
disqualification. 

(d) The judge against whom the motion 
is directed shall determine only the legal 
sufficiency of the motion and shall not pass 
on the truth of the facts alleged. If the motion 
is legally sufficient, the judge shall enter an 
order of disqualification and proceed no 
further in the action. 


(e) Nothing in this rule shall limit a 
judge’s authority to enter an order of 
disqualification on the judge’s own motion. 
Rule 1.400 


Unless otherwise ordered by the court (a) 
Any deposition may be opened and 
examined by any person under the 
supervision of the clerk or (b) the clerk may 
unseal the deposition and file it with the 
other papers in the court file. 

It was moved, seconded and 
passed that the following 
committee note be appended to 
Rule 1.310: 


1976 Amendment. Subdivision (b) (4) has 
been amended to allow the taking of a 
videotape deposition as a matter of right. 
Provisions for the taxation of costs and the 
entry of a standard order are included as 
well. This new amendment allows the 
contemporaneous stenographic_§trans- 
cription of a videotape deposition. The 
discretionary power of the Court to order a 
deposition be recorded by nonstenographic 
means other than videotape is preserved. 


Depositions 


WAGNER 
Chairman 


@ 
Clients’ Security Fund 


The proliferation of claims made 
against the Clients’ Security Fund 
continues. In 1977, 101 claims were 
filed totaling $3,275,164. While 
specious claims and fund 
regulations 7/13 drastically 
limited the ultimate impact upon 
fund resources, little comfort can 
be taken from the apparently 
unceasing high claim rate. * As of 
the end of February 1978, 20 more 
claims totaling over $150,000 
arrived. 

Forty-five claims were paid in 
1977 for a total amount of $178,231, 
which raised the historical total 
paid out to $587,435. Although this 
was less than the previous year, it 
lowered the operating fund 
resources to the point where the 
claims approved or awaiting 


*Regulation 7 of the Clients’ Security Fund 
limits the maximum to be paid on any single 
claim of $20,000, and Regulation 13 limits 
claims representing fees paid to $500. 


approval by the committee and 
Board of Governors from the past 
fiscal year will probably exhaust the 
current operating account of 
$172,104. Eighteen claims have 
been approved for $133,756 with an 
additional 10 remaining unpro- 
cessed. In the main they are part of 
the blizzard which dumped 52 
claims on the fund in the last quarter 
of the fiscal year. 

At the start of this fiscal year it 
was hoped, forlornly, that the 
experience was a temporary 
aberration. However, early analysis 
of the 57 claims filed since July 1, 
1977, through February 1978, 
indicates the fund could have 
exposure in 31 for over $150,000, 
which will be about 50% more than 
the estimated operating account 
available to pay them. 

The total project income of the 
fund for the 1978-79 fiscal year is 
$219,820 of which 50% or $109,910 
must be added to the reserve which 
will then reach $484,203. Taking 
into account administation 
expenses of approximately $7,500 
means that we will have an 
operating budget of some $102,410 
not counting anticipated restitution 
payments of $4,000 from one 
individual. 


In February 1977, former 
Committee Chairman Harry 
Zukernick, former President 
Edward J. Atkins, President 
Russell Troutman, and staff counsel 
petitioned the Supreme Court to 
amend the Integration Rule and 
Bylaws relating to the Clients’ 
Security Fund to extend the fund’s 
coverage to misappropriations by 
attorneys acting in fiduciary 
capacities unrelated to an attorney- 
client relationship, such as a 
personal representative, testi- 
mentary trustee, guardian or 
escrow agent. In an opinion filed 
May 12, 1977, at 346 So.2d 537, the 
court declined to expand the fund 
as requested, pointing out that the 
fund was established to protect 
persons victimized as a result of an 
attorney-client relationship and that 
the legislature has already acted to 
protect persons who must use 
individual fiduciaries by providing 
for the posting of bonds. 

Regrettably, as in the past, a very 
few attorneys are responsible for a 
number of very large claims. In 
many instances, however, these 
claims appear to result from 
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investment situations rather than 
attorney-client relationships. 

The continuing favorable 
publicity which the Bar receives as 
a result of payments by the Clients’ 
Security Fund is most gratifying 
although such publicity no doubt 
tends to increase the number of 
claims filed. 

As the new chairman of the 
Clients’ Security Fund, I wish to 
extend my very deep appreciation 
to all of the very hard working 
members of the committee who not 
only have to travel long distances to 
attend committee meetings, but 
who also take a great deal of their 
office time to investigate and report 
on claims as they are assigned to 
them by staff counsel. 

Dave McGunegle of the staff has 
done an exceptional job for the 
committee this year and deserves 
our sincere appreciation. 

Finally, the committee was 
deeply saddened by the death of 
the former committee member 
Baron Crowell last October. He 
was an outstanding member for 
several years and had only resigned 
a couple of months prior to his 
death. He will be missed. 

JAMES CLAYTON 
Chairman 


Continuing Legal 
Education 


Continuing legal education 
courses and publications remained 
among the most popular activities 
of The Florida Bar during 1977-78. 
The Florida Bar survey conducted 
in August 1977, revealed that more 
than 80 percent of the membership 
found the courses and publications 
to be from satisfactory to 
outstanding. These results coincide 
with the tabulations of the 
questionnaires turned in by 
attendees at courses. 


Nearly 50° courses will be 
presented during the year; and for 
the first time a majority were 
cosponsored with sections of The 
Florida Bar. In prior years, a 
majority of the courses had been 
under the sponsorship of the CLE 
Committee. About 23,400 have 
attended CLE courses this year. A 
record number of 16°° practice 
manuals and related publications 
will be published during the year. 

Positive efforts were made 
during the year to further improve 
courses. First steps to put the master 
plan for course presentations on a 
three-year planning cycle were 
taken. The longer planning cycle 
will permit the courses to be more 
responsive to the needs of 
practicing lawyers. 

Videotape was used regularly for 
the first time this year and has been 
well received. With additional 
equipment and improved 
techniques, it is conceivable that 
videotape presentations Will be 
more effective than live 
presentations because of the 
versatility of the former. An effort is 
being made to preserve the counsel 
of our best lawyers in all fields on 
videotape. Videotape presentations 
were made at 58 locations during 
this year, thereby making CLE 
more easily available. These 58 
presentations do not include those 
sponsored by local bar associations, 
an approach that is gaining in 
popularity. 

Future courses are being 
classified as either basic, 
intermediate or advanced so that 
lawyers can determine the level of 
sophistication of a particular course 


before registering. A new 
questionnaire has been designed so 
that more accurate evaluations of 
the effectiveness of the courses can 
be made. Workshops for the 
speakers to improve their 
performances and the quality of 
outlines are being encouraged with 
funds being provided to reimburse 
the workshop expenses. 

The Trial Lawyers and the Real 
Property, Probate and Trust Law 
Sections contributed funds to 
purchase an additional videotape 
camera. The cooperation of the 
sections despite problems with new 
budgeting procedures has been 
impressive, and the CLE 
Committee is most appreciative. 

A special program of cooperation 
with the law schools was started. Its 
aim is to encourage the law schools 
to offer more post-graduate legal 
education to Florida lawyers. A 
week-long course with the 
University of Florida College of 
Law will be presented as a pilot 
program in March of 1979. 
Involvement of all of Florida’s law 
schools is contemplated. 

The committee has conducted an 
extensive amount of work during 
the year, primarily through seven 
subcommittees: Publications, 
chaired by J. Reid Heuer, West 
Palm Beach; Sections, chaired by 
Thomas L. Wolfe, Miami; Master 
Plan, chaired by Robert B. Bratzel, 
Deerfield Beach; Quality, chaired 
by William S. Belcher, St. 
Petersburg; Video, chaired by 
Robert L. Gibson, Lake Wales; 
Finance, chaired by John G. 
Grimsley, Jacksonville; and Special 
Projects, chaired by A. Obie 


° Small Florida Business, DWI, & Drugs, 
Marriage Contracts, Damages Update, Tax 
Shelters, Trial Advocacy, Mechanic’s Liens, 
Bridge the Gap, 3rd Annual Public Relations 
Forum, Insurance Litigation, State and Local 
Taxation, Aviation Law, Water Law, Local 
Government Funding, Administrative Law, 
No-Fault Auto Insurance, Criminal Law 
Update, Uniform Commercial Code, 
Post Mortem Planning, Construction, 
Bonding, Workmen’s Compensation, Trial 
Methods & ‘Tactics, Franchises, Current 
Trends in Alimony, Maritime Personal 
Injury, Legal Malpractice, Corporate Tax, 
Federal Practice & Procedure, Appellate 
Practice, Local Government Law in Florida, 
Corporate Counsel, Bridge the Gap, Income 
Tax Problems in Estates, Environmental 
Law Update, Labor Relations, 
Landlord/Tenant, Workmen’s Compensa- 
tion, Second, Trial Advocacy, Tax 
Workshop, Construction Contract 
Litigation, Business Planning by Professors 


Herwitz, Condominiums, ‘Trial Practice, 
Conflicting Goals in Air, Water and Waste 
Disposal, Probate and Guardianship Rules, 
Criminal Law on Death Cases, and 
Partnership Taxation. 

°° Comparative Negligence, Florida 
Criminal Rules Practice, Drafting 
Marriage Contracts, Custody and Support, 
Guardianship Practice, Appellate Practice, A 
Supplement to Basic Practice under the 
Florida Probate Code, A Supplement to 
Standard Jury Instructions in Civil Cases, 
Real Property Sales, A supplement to 
Florida Civil Trial Practice, Adoption and 
Paternity (this should be given to the printer 
in June but will not be finished with printing 
until July), a Supplement to Florida 
Administrative Practice, A Supplement to 
Products Liability, Digest of 1977 Laws, 
Civil Trial Practices and Supplement 
(reprint of a sold-out publication), Appellate 
Rules. 
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Stewart, Palm Beach. 

The subcommittees have been 
faced with such diverse matters as a 
new federal copyright law; types of 
binders for, and_ sizes of, 
publications; introduction of legal 
ethics presentations into regular 
courses; the cost of CLE and what 
to do about it; and many other 
subjects. 

At July 30, 1977, the CLE 
program for 1977-78 was declared 
to be: 


1. ‘To present) more than 50 CLE 
programs either alone or in cosponsorship 
with sections, committees, and other 
organizations. 

2. To publish additional and to update 
practice manuals to assist lawyers in their 
work. 

3. To improve the quality and 
sophistication of CLE programs and 
publications. 

4. To use video effectively in legal 
education. 

5. ‘To preserve the counsel of our best 
lawyers in all fields on video tape. 

6. ‘To implement procedures developed 
last year for coordination of CLE and section 
programs and for sharing of net revenues. 

7. ‘To develop the 1978-79 master plan 
for CLE programs in more detailed format. 

8. Yo cooperate with law schools and 
other CLE sponsors to provide better 
continuing education for Florida lawyers. 

9. To provide policy guidance to staff so 
CLE administration functions well. 

10. To seek necessary allocation of Bar 
resources so that CLE is supported by 
adequate staff and equipment. 

We believe we have done well with 
that program. 

Behind the committee and _ in 
support of all CLE activities are 
dedicated members of the 
programs staff and the publications 
staff. Sylvan Strickland, who richly 
deserves much of the credit for the 
national reputation of CLE in 
Florida, resigned during the year; 
and the capable Preston W. 
DeMilly succeeded him as director 
of continuing legal education 
publications. John N. Hogenmuller 
has ably served as director of 
continuing legal education 
programs. 

The committee is indebted 
primarily to those lawyers in 
Florida who have contributed 
thousands of invaluable hours to 
CLE courses and_ publications. 
Their willingness to share their 
knowledge and practice skills with 
the members of The Florida Bar is 
what makes CLE possible. The 
members have paid about 
$1,500,000 for CLE products and 
services this year, but that is only a 
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portion of their actual cost and 
value. 

The committee is grateful for the 
support we have received from 
President Troutman and the Board 
of Governors during this year and 
from other segments of the Bar staff 
and membership. 

In addition to the above named 
subcommittee chairmen, members 
of the committee are: P. Ause 
Brown, Jr.; Daniel N. Burton; C. 
Timothy Corcoran III; Charles H. 
Egerton; Leonard E. Ireland, Jr.; 
Robert E. Jagger; William M. 
MacKenzie (Board liaison); H. 
Edward Moore, Jr.; Fred Wallace 
Pope, Jr.; Stephen A. Rappenecker; 
Howard S. Rhoads; Luther F. 
Sadler, Jr.; Larry S. Stewart; David 
U. Strawn; Sidney A. Stubbs, Jr.; 
Ruth Fleet Thurman; James H. 
Walden; and Council Wooten, Jr. 
Each performed splendidly upon 
call; and, in some instances, the calls 
were frequent. Representative 
members from the law schools 
were Dean Soia Mentschikoff; 
Dean Joshua M. Morse III; Dean 
Joseph R. Julin; Dean Richard T. 
Dillon; and Dean Laurance M. 
Hyde, Jr. 

WituiaM O. E. HENRY 
Chairman 


Court Rules Steering 


The committee chairman 
attended the annual meeting of 
chairmen on July 8, 1977, and the 
committee met at the general 
meeting of committees on 
September 29, 1977. The chairman 
attended meetings of the several 
rules committees at that time. 

The committee has reviewed 
opinions and statements of the 
Supreme Court regarding rules 
change generally and has prepared 
a Timetable for Rules Changes. It 
has received the informal approval 
of the chief justice and is detailed at 
the end of this report. 

This timetable has been 
circulated to the chairman of each 
of the rules committees and has 
been furnished to the publications 
department of Continuing Legal 
Education of The Florida Bar for its 
use. 


The chairman has participated 
with a committee appointed by the 


Supreme Court to prepare Rules of 
Judicial Administration. The 
committee was instructed to review 
all existing court rules relating to 
judicial administration, rather than 
rules that relate to parties and their 
causes. A draft of these rules has 
been prepared and submitted to the 
court for consideration. Very likely 
the court will, when they are 
adopted, amend the existing rules 
to delete those rules that have been 
removed and placed in this new 
compilation. The Florida Bar 
should consider whether it should 
create a committee for these Rules 
of Judicial Administration. 


Timetable for Rules Changes. 
The Court Rules Steering 
Committee now functions as a 
coordinating committee rather than 
a review or editorial committee. It 
does not intend to substitute its own 
judgment for that of any designated 
rules committee. 


Chief Justice Overton has 
advised that, except when an 
emergency change in practice or 
procedure is required, the Florida 
Supreme Court will adhere to the 
schedule for rule changes adopted 
in 1972, published on the first page 
of each of the rules publications. 
The opinion is found in 276 So.2d 
467. Under this timetable, we 
should now be operating on this 


schedule: 


October 15, 1979, the committees report to 
the Florida Court Rules Committee, now the 
Court Rules Steering Committee, their 
recommendations. 

January 1980, the Court Rules Steering 
Committee submits the proposals with its 
recommendations to the Board of Governors 
of The Florida Bar. 

April 1, 1980, the Board of Governors 
having considered the proposals, submits its 
recommendations on all proposals to the 
Supreme Court and_ publishes its 
recommendations and notice of a hearing by 
the Supreme Court in The Florida Bar 
Journal or News. 

May or June 1980, a hearing on the 
proposals is held by the Supreme Court. 

January 1, 1981, proposals adopted by the 
Supreme Court become effective as rules of 
procedure. 


Emergency amendments, 
however, are provided for and 
many of these have been made in 
the last two or three years. Some 
were necessary in order to clarify 
ambiguities in the rules. Many 
others were needed because of 
statutes enacted by the legislature. 
See Supreme Court Opinion 
entitled “Clarification of Rules on 
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Practice and Procedure,” 281 So.2d 
204. 

In some instances the court has 
contacted the appropriate rules 
committee directing them to 
prepare and submit to the court a 
needed change. Except for such 
requests by the court, if a rules 
committee considers an emergency 
exists, it should submit its proposal 
through the Court Rules Steering 
Committee to the Board of 
Governors requesting that it be 
considered as an emergency. Upon 
approval, the Board of Governors 
will send it to the court requesting 
that it be adopted as an emergency 
amendment. 

In many instances, clarification 
may be accomplished by changing 
or enlarging Committee Notes. 
Although the Supreme Court 
requires that proposed rules 
changes be accompanied by 
committee notes, it no longer 
includes them its opinion. 
Committee note changes may be 
sent by the committee to the Court 
Rules Steering Committee for 
forwarding to the CLE publications 
department for inclusion in their 
next printing of rules. 


R. CLark 
Chairman 


Florida Bar Journal/News 
Editorial Board 


Goals of the Editorial Board for 
1977-78 were to continue to 
improve the quality of the Journal 
and News as the two principal 
publications of The Florida Bar. 
The usual review of articles 
submitted for publication was 
continued among all board 
members. 

An additional goal for this year 
was to increase the effectiveness of 
the Journal and News as a means to 
publish appropriate work products 
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of bar sections and committees for 


the benefit of the general 
membership. The Board believes 
that the members of the Bar may be 
missing the opportunity to benefit 
by the hard work, research and 
practical knowledge developed 
and brought together by bar sub- 
entities. While the concept may not 
apply to some committees and 
sections, many of these groups 
engage in projects which have a 
written product in the form of a 
report or memorandum or have a 
product which could be 
formalized, regarding various 
topics of substantive or procedural 
law, and other matters of concern to 
Florida attorneys. Material suitable 
for publication may otherwise be 
lost to all but the members 
immediately involved. 

By contacting each chairman of 
the sections and committees, the 
Editorial Board accomplished the 
first step toward developing a 
productive relationship. It was also 
suggested that each committee and 
section appoint a liaison person for 
the purpose of reporting news (and 
pictures, if appropriate) of that 
commnittee or section for printing in 
the News. Since the News has no 
field reporters, much of the news 
content depends upon input by 
members of the Bar and especially 
by the leadership of the sections 
and committees. 

Additional methods were 
discussed and explored during the 
year to generate quality articles for 
the Journal in addition to soliciting 
input from the sections and 
committees. The Board and staff 
worked together to develop a 
broader base from which quality 
material for publication may come. 


Indexing of The Florida Bar 
Journal has been standardized and 
improved, thus making the annual 
index a more useful product 
capable of computerization later if 
desirable. 

The Editorial Board had a final 
meeting on April 28 during which it 
adopted a written editorial policy 
and a written advertising policy. 
These will be submitted to the 
Board of Governors for formal 
approval at the beginning of the 
new administrative year. 


LAURENCE E. KINSOLVING 
Chairman 


Group Insurance for 
Members of the Bar 


The primary concern of the 
Group Insurance for Members of 
the Bar Committee remains 
providing malpractice coverage for 
members of the Bar. There is little 
need to repeat all of the reports and 
data which have been thoroughly 
discussed in recent issues of The 
Florida Bar Journal and The 
Florida Bar News. It now remains 
for our committee to go forward 
with a recommended approach for 
the formation of a reciprocal 
insurance company to be in a 
position to provide coverage for 
members of the Bar when and if the 
need arises. 

The Special Committee on 
Professional Liability Insurance, 
chaired by Larry Kuvin, completed 
its work with a recommendation to 
the Board of Governors which 
included as its primary recommen- 
dations the implementation of a 
strong risk management program 
throughout the Bar as well as the 
formation of a reciprocal company. 
Our committee met inTallahassee 
on April 12 to discuss in detail the 
approach to follow in the creation 
of such a reciprocal and we hope to 
have such a company formed at the 
earliest possible time. 


Although professional liability 
insurance is the most visible activity 
of the committee, other programs 
being developed by Poe & 
Associates, the agent for the Bar 
programs, include a_ business 
overhead expense insurance 
program, a campaign directed to 
the young lawyers throughout the 
state to appeal to their participation 
in the various Bar programs, and 
continued evaluation of the Bar 
disability and life programs to 
make them attractive to as many 
members of the Bar as possible. 


In closing, the entire membership 
of The Florida Bar owes a great 
deal of thanks and appreciation to 
Larry Kuvin for all the personal 
time, effort, and dedication he 
contributed as chairman of the 
Special Committee on Liability 
Insurance. In my judgment, Larry 
did a masterful job coordinating the 
various interested segments of the 
Bar in this critical issue and his 
special committee has now 
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presented a significant challenge to 
the Group Insurance Committee to 
go forward and implement his 
recommendations. 

It has again been a pleasure to 
serve as Chairman of the committee 
this year and we look forward to 
another productive year on behalf 
of the members of the Bar. 


Joun S. SLYE 
Chairman 


International Law 


The goals of the committee for 
the year 1977/78 were: 

1. To determine whether the 
committee should seek section 
status; 

2. To broaden the educational 
program of the committee; 

3. ‘To increase awareness of the 
implications of international 
transactions among the Bar and the 
public. 

To accomplish these goals the 
committee held its first meeting in 
Florida during the general meeting 
of comnmnittees. In December 1977, 
the committee met in Curacao, the 
Netherlands Antilles, with the 
largest attendance at a_ foreign 
educational program held by the 
committee to date. 

In March 1978, the committee 
met in Quito, Ecuador. 

The determination been 
made by the committee to seek 
section status and to hold at least 
one seminar on international law 
with designation credit within the 
state in the ensuing year. 


Rosert R. HeNpRyY 
Chairman 


Judicial Administration, 
Selection and Tenure 


This committee receives, reviews 
and makes recommendations upon 
items directed from the Board of 
Governors together with all 
legislation filed in the House or the 
Senate in areas of committee 
concern: judicial administration in 
Florida courts; selection of 
members of the judiciary; and 
tenure of members of the judiciary. 


VOLUME 52, NUMBER 5, MAY 1978 


The full committee met on three 
occasions during the year with one 
subcommittee meeting. The 
principal consideration at the first 
meeting in September 1977, at the 
general committee meeting in Lake 
Buena Vista was the continuing 
question of trial judge merit 
retention. It was particularly 
important at that time because the 
Constitution Revision Commission 
was meeting and considering items 
for inclusion in its recommenda- 
tions. The committee went on 
record strongly recommending to 
the Board of Governors its 
continued support, before the 
Constitution Revision Commission, 
of provisions for the inclusion of 
merit retention of trial judges witha 
proviso for an effective removal of 
unqualified judges. As of this date 
merit retention of trial judges is 
among the recommendations of the 
Constitution Revision Commission, 
although its recommendations are 
not yet final. 

The question of removal ot 
unqualified judges was a matter of 
continuous study from meeting to 
meeting by the committee 
primarily because of the difficulty 
in arriving at criteria for removing 
the judge who does not maintain 
professional competence in the law. 
The committee recognizes that the 
Judicial Qualifications Commission 
has no difficulty with the discipline 
and removal of judges who are by 
their acts unqualified to continue in 
public office without some 
disciplinary action. The judge who 
engages in criminal activity, public 
drunkenness, becomes mentally 
incompetent, or physically unable 
to perform the judicial function can 
be and has been disciplined by the 
Judicial Qualifications Commis- 
sion. Although the Code of Judicial 
Conduct, as adopted by the Florida 
Supreme Court, requires that 
judges shall be faithful to the law 
and remain professionally 
competent in the law, the Judicial 
Qualifications Commission does 
not use the lack of professional 
competence as a_ basis for 
disciplinary action of judicial 
officers in Florida. 

Richard T. Earle, Jr., member of 
the Judicial Qualifications 
Commission and formerly 
chairman, met with the committee 
on March 8, 1978, and discussed the 
procedures and problems of the 


Judicial Qualifications Commission 
in the area of removal and 
discipline of judges as it particularly 
related to the question of 
“professional competence.” He 
pointed out with the tremendous 
volume of judicial decisions that are 
made by a trial judge, the judge 
must rely almost exclusively upon 
the attorneys who make legal 
presentations before the court. The 
judge’s decisions in many instances 
are no better than the attorney's 
presentation to the court. 

He said over many years the 
question of criteria for determining 
the professional competence of a 
judge has been discussed by many 
groups including fairly recent 
consideration of these items by the 
Joint Committee on Professional 
Discipline of the Appellate Judges 
Conference and_ the standing 
committee on Professional 
Discipline of the American Bar 
Association. The proposed 
standards of this joint committee do 
not include criteria for determining 
the professional competence of 
members of the judiciary. Mr. Earle 
emphasized that above all else the 
judge should be allowed to have 
judicial independence in his judicial 
decisions and that the judge's 
independence should be protected. 

The result of the committee's 
deliberations in two prior meetings 
and one subcommittee meeting was 
the preparation of a proposed 
resolution recommending its 
adoption by the Board of 
Governors which, among other 
things, recommends that the 
Judicial Qualifications Commission 
shall establish, through published 
rules, a procedure by which the 
Commission can receive informa- 
tion as to, and investigate and 
review the professional compe- 
tence of a judge or justice with 
regard to his faithfulness to the law 
and his maintenance of professional 
competence. 

Further areas of concern to the 
committee included the consider- 
ation of proposed legislation 
dealing with the establishment of a 
judicial trust fund by local bar 
associations of campaign funds for 
support of election of qualified 
judiciary, incumbents or 
candidates, or both. In the 1977 
Legislature, the judicial trust fund 
was included under HB 1903 and 
HB 1703 and has now been filed as 
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SB 474. The committee has 
recommended to the Board of 
Governors the support of this 
legislation as a means whereby 
judicial candidates might be 
supported by Bar members without 
the stigma attaching to the judge or 
the judicial candidate of the direct 
solicitation ot campaign funds from 
those members who will appear 
before the court. The Board of 
Governors has approved the 
support of this legislation before the 
1978 Legislature. Gerald Richman 
of the committee will actively 
appear before legislative 
committees in support of this 
legislation in behalf of the 
committee and The Florida Bar. 

As the legislative season 
progresses the committee will 
continue its activities in the review 
of and recommendations to the 
Board of Governors with respect to 
proposed legislation in the area of 
committee concern. 


CuHar.Les W. BurRKE 
Chairman 


Judicial Poll 


The Judicial Poll Committee has 
completed revision of the Model 
Poll Handbook to be used by local 
bar associations in the election year 
polls on trial court judges. The 
Florida Bar will conduct the 
appellate court poll under merit 
retention. Judge Dominick Salfi’s 
subcommittee did an outstanding 
job in these revisions. 

A preference poll is being used 
instead of the former performance 
poll. The committee hopes this will 
encourage greater participation 
and understanding by both those 
balloting the public and news 
media. 


The Board of Governors 


determined that all judicial polls, 
including the annual polls would be 
The committee 


nonconfidential. 
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will work on revisions to the annual 
poll procedures and format for use 
by local bar associations in 1979. 


Ron Cyril’s subcommittee is 
considering revisions to media and 
public presentation and _ related 
problems. 


Bruce MARGER 
Chairman 


Labor Relations Law 


The Labor Relations Law 
Committee’s goals for 1977/78 
were to: increase private 
practitioner interaction with the 
Public Employees Relations 
Commission; provide information 
on current trends in labor law; 
develop programs which would 
increase the knowledge of the 
general membership of TheFlorida 
Bar about the labor law field, and 


expose individual committee 
members to new learning 
experiences. 


To accomplish these goals, the 
committee actively participated in 
a Labor Relations Law Seminar, 
March 10, 1978, devoted to current 
developments. Speakers included 
Richard H. Frank, Leonard H. 
Davidson, Frank E. Hamilton, 
James G. Brown, Julia M. Giller and 
Peter W. Zinober. 

The committee sponsored a 
column appearing in the Florida 
Bar Journal, edited by W.Gary 
Vause, assistant dean, Stetson 
University College of Law and 
published a quarterly periodical 
“The Checkoff,” handled by 
Thomas Gonzalez, Tampa. The 
committee also instituted a new 
subcommitte, the Legislative 
Liaison Subcommittee, which has 
begun sending bimonthly previews 
on pending legislation of interest to 
the labor practitioner. The 
previews are edited by Ken Krantz, 
Tallahassee. 

This year saw the PERC Liaison 
Subcommittee, headed by Ron 
Meyer of Tampa, meeting with 
PERC Commission members on 
the eve of the first scheduled public 
hearings in Tallahassee on the 
PERC proposals on major concerns 
of the private bar. The 
subcommittee has been promised a 
second opportunity to comment on 
the rules before finalization. 

Another subcommittee, NLRB 
Liaison Subcommittee, headed by 


Michael W. Casey, Miami, met with 
NLRB in March 1978 to discuss 
common concerns that the labor 
law practitioner has in dealing with 
the regional office. 

At the invitation of Leonard 
A.Carson, chairman of PERC, two 
members of the Labor Relations 
PERC Subcommittee, one 
representing management, the 
other labor, met with Dr. Helsby, a 
former chairman of the New York 
PERB, to discuss a special master 
training program scheduled for 
mid-March of 1978. In conjunction 
with the Local Government Law 
Section, the Labor Law Committee 
held a seminar and dinner meeting 
in September 1977. Guests at this 
dinner included the following 
PERC Commissioners: Jean  K. 
Parker, Mike M. Parrish, Thomas F. 


Lary and Chairman Leonard 
Carson. During the year, the 
committee honored two past 


chairmen with engraved gavels: 
Peter W. Zinober (75/76) and 
William E. Sizemore (76/77). The 
final program of the year will be a 
day and a half program scheduled 
for the Bar convention in June at the 
Diplomat Hotel, Hollywood. This 
program will include a Wednesday 
afternoon, June 14 program 
videotape presentation featuring 
Chuck Moser, assistant regional 
trial attorney, NLRB, presenting an 
“R” case. Thursday morning, June 
15, the committee will sponsor a 
discussion with Bill Powers, general 
counsel of PERC, on the final 
PERC Rules. Luncheon speaker 
will be Harold Datz, assistant 
general counsel, NLRB, on the 
topic “Where the Board is Headed.” 
The final program of the 
convention will be Curtis Mack and 
Harold Boise discussing NLRB 
practices and procedures. 


DoNALD SLESNICK III 
Chairman 


Law Enforcement 
Programs 


Seven members of the committee 
met in Miami on December 2, 1977, 
to discuss committee programs. 
The committee completed a 
resolution which has been 
submitted to the Board of 
Governors of The Florida Bar 
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regarding Florida Bar endorsement 
of the public legal advisor concept. 


Also, upon instructions from the 
committee, letters were prepared 
to the Florida Association of Chiefs 
of Police and the Florida Sheriffs’ 
Association offering the services of 
the committee to those associations 
and to all police chiefs and sheriffs 
in the State of Florida. 


The final program being 
developed as a result of the 
December meeting was a _ pilot 
project in the Miami area, where the 
law school is providing legal interns 
to the two major police 
departments to work with the 
police legal advisors in those 
departments on a pilot program 
basis. The concept is to supply 
additional legal expertise under the 
supervision of attorneys to the law 
enforcement agencies concerned, 
meanwhile providing _ practical 
experience in research projects for 
law school students who are 
interested in criminal justice. If this 
program is successful after a trial 
period, it will be recommended 
that it be developed throughout the 
state for all law enforcement 
agencies having legal advisors on 
staff, and which are in close 
proximity to law schools from 
which student interns be 
recruited. 


The final area under consi- 
deration by the committee for 
future study is the possibility of 
developing a program designed to 
establish a climate of mutual 
understanding and rapport 
between law enforcement agencies 
and members of the Bar generally. 
The committee is aware that a great 
deal of suspicion exists between 
rank and file police officers and 
attorneys, particularly those 
handling defense matters in 
criminal cases. The idea is to 
develop a program which will 
improve these relationships and 
establish a greater understanding 
on the part of the law enforcement 
community of the role of the 
defense attorney in connection with 
criminal cases. Hopefully, this 
-preject will be picked up by the 
succeeding Law Enforcement 
Programs Committee membership 
for exploration and imple- 
mentation. 


Rosert R. DEMPSEY 
Chairman 
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Lawyer Referral 


During 1977-78, the Lawyer 
Referral Service Committee has 
been involved in reviewing 
proposed lawyer referral service 
operations. Their recommenda- 
tions are taken into consideration 
by the Board of Governors when 
approving the service for 
operation. 


In June, the LRS Committee 
recommended approval of the LRS 
operation of the Pinellas County 
Criminal Defense Lawyers. This 
service presently refers clients 
located in a Pinellas County jail to a 


Service 


criminal attorney. The service 
operates 24 hours/day, 7 
days/week. 


Presently two organizations are 
drawing up proposals for the 
operation of a local lawyer referral 
service office. Both are unique 
situations which have never been 
encountered by the LRS 
Committee when approving LRS 
operations. At their July, 1978 
meeting, the LRS Committee will 
be examining these two proposed 
services for determination of 
whether to recommend approval of 
the operations to the Board of 
Governors. At this time, the 
committee is giving advice to direct 
the sponsoring organizations in 
future planning so their services will 
better comply with the Bylaws of 
The Florida Bar Integration Rule. 


The LRS Committee has also 
been investigating possible ways to 
reduce the number of no-shows 
(clients who call the referral 


service, but do not appear at the. 


attorney's office) for the 
participating attorneys the 
statewide LRS. A survey was taken 
of the panel members to determine 
the reasons for a high number of no- 
show clients. The results and 
recommendations will be reported 
in the next issue of the LRS 
Newsletter. 


The American Bar Association 
Standing Committee on Lawyer 
Referral is urging lawyer referral 
services to make best use of the 
advertising dollar by placing ads in 
local newspapers, on radio and 
television. To this purpose, the LRS 
Committee will be designing a 
standard advertising format for 
newspaper ads for lawyer referral 


services. Each local LRS office 
would insert pertinent information 
on office hours, consultation fees, 
office location and_ telephone 
number. The committee feels that 
now that lawyers may advertise in 
the newspaper, LRS should also be 
placing paid advertising right along 
with the attorney’s ads. In this way, 
the LRS would be available to the 
public to eliminate some of the 
confusion that might be 
encountered looking at 
volumes of lawyer advertising. 

The LRS Committee will not 
hold a meeting at the annual 
convention at the Diplomat. 
Instead, a meeting will be held at 
the annual meeting of committees 
and sections in July. 

At this time, I feel it is 
appropriate to mention that Mrs. A. 
Lee Cook, a member of the staff at 
The Florida Bar, is doing a great job 
handling the referrals as well as 
publishing the LRS Newsletter and 
coordinating the committee's 
activities. 


Joun J. 
Chairman 


Legal Assistants 


Interest in this committee is 
growing and we find that there are 
many legal assistants being used for 
important assignments in law 
offices, which was not generally 
prevalent even as much as one year 
ago. The requests for membership 
now on this committee are large 
enough that we have become a part 
of the new Economics and 
Management of Law Practice 
Section of The Florida Bar. Next 
year we will be working as a 
committee of this section, rather 
than as an individual committee. 

Our vice chairman has made a 
complete survey of the 1977-1978 
legal assistants program for Florida 
students, which was published in 
The Florida Bar News. This survey 
is the result of many hours’ work 
and is detailed in the information 
furnished. The results are compiled 
from. information received from 
various schools and programs. Our 
final goal is the development of a 
uniform statewide program for 
legal assistants. 

Last year we sponsored a joint 
conference of the Legal Assistants 
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Committee of The Florida Bar and 
the educators of legal assistants in 
the Florida schools in April with 
such success that we are attempting 
to have this as an annual event. This 
year’s meeting will be on May 9 at 
the Manatee Community College in 
Bradenton with committee 
member Peter Choulas as 
conference coordinator. 


On April 14 in Orlando, we 
sponsored seminar entitled 
“Everything You Always Wanted to 
Know About Legal Assistants But 
Didn't Know Who Ask.” 
Included on our program were 
three attorneys and their legal 
assistants, who gave examples of 
the work done by the legal 
assistants in their respective offices. 
The Florida Legal Assistants, Inc., 
cooperated with our committee in 
presenting the material for the 
seminar. 


The committee has undertaken to 
review the certified legal assistants 
examination given by the National 
Association of Legal Assistants and, 
following our meeting in June 1978, 
we plan to make a_ statement 
concerning this examination as a 
measure of a legal assistant’s ability. 


Inasmuch as there have been 
several ethics opinions issued in 
relation to the legal assistant, this 
committee is presently making a 
study of all the existing ethics 
opinions to review and evaluate 
them as well as bring together 
statements made with reference to 
ethics and unauthorized practice of 
law. We hope to coordinate all of 
these opinions. 


All interested parties are invited 
to the committee meeting, June 15, 
1978, at the Hotel, 
Hollywood. 


IRENE REDSTONE 
Chairman 


Long Range Planning 


The Long Range Planning 
Committee had a very productive 
year in which the goals outlined in 
the initial meeting of the Long 
Range Planning Committee were 
developed, and are on the way to 
being realized. 

Initially, a survey of committee 
members was taken in order to geta 
grasp of any problem areas (“red 
flags”) that are facing the Bar in the 
Bar’s relation to attorneys and also 
to the public. 

Pursuant to the survey, problem 
areas which the Long Range 
Planning Committee wish to look 
into were unrestricted growth of 
the Bar, specialization and 
certification, problems of single 
practitioners, improvement of the 
judicial system, disciplinary 
procedures, less formal dispute 
procedures, improvement of the 
criminal justice system, and the cost 
of legal services. 

These problem areas were then 
broken down into three main 
categories, and subcommittees for 
each category were formed. 

The subcommittees were labeled 
Philosophy of the Bar, Future 
Growth, and the Structure of the 
Bar. 

The purpose of the subcom- 
mittees was for their members to 
delve into the titled areas by 
keeping attention to the problem 
areas outlined above, to determine 
whether or not the Bar is 
recognizing the problem areas if, in 
fact, they should be labeled 
problem areas; and, if so, what is 
being done, not being done, should 
be done. 

The structure subcommittee and 
the future growth subcommittee 
met and submitted reports to the 
main committee on February 23, 
1978. 

(Unfortunately, due to personal 
reasons of its members, the 
philosophy subcommittee could 
not meet; however, since the full 
committee intends to keep the 
subcommittees in operation, they 
will meet in the near future.) 

The future growth subcommittee 
rendered a report in which it stated 
that it feels that growth, although 
possibly a symptom, is not the 
problem facing The Florida Bar, as 


the subcommittee had initially felt. 
Upon review of all the documents 
and articles that had been written 
and submitted to the subcommittee 
for analysis, debate, and discussion, 
it was determined that growth was 
ared herring. Further, even if it is to 
be considered the problem itself, 
realistically, there would be nothing 
the Bar could do to limit growth 
except. to educate prospective 
students of the law as to the 
problems in the profession. 

Instead, the subcommittee felt 
the problem is competency of vast 
numbers of attorneys and, 
therefore, judges, who practice law 
and sit on the bench in Florida. 

The subcommittee accordingly 
turned its attention to the problem 
of competency of both attorneys 
and judges. Further, as long as 
attorneys are competent and 
understand their function” in 
society, growth (or the real word 
for it, competition) will take care of 
itself. 

It was felt that the law schools are 
falling down on their of 
teaching law students the realities 
of the practice of law, as opposed to 
simply researching the fine, esoteric 
points in the library. A law school 
should be a place where students 
are taught who lawyers are, what a 
lawyer’s function in society is, and 
the practical side of the practice of 
law. This should be a primary goal 
in law school. In aid of this 
recommendation, the subcom- 
mittee recommends internship in 
law school with some type of 
quality control on that internship. 

It is the recommendation that an 
investigation take place in the law 
schools in this state and around the 
country as to the curriculums they 
have, and whether or not law 
schools are meeting this need. 


The subcommittee then turned to 
the issue of the education of 
attorneys practicing at the present 
time in the state. It was noted that 
Canon 6 of the Code of Professional 
Responsibility speaks directly to 
the issue of competency of 
attorneys. It is understood that 
competency is a highly subjective, 
intangible item, yet there are 
standards to be set and, 
accordingly, standards to be met. 
Lawyers should be educated as to 
Canon 6, and further enforcement 
of this canon should be a prime 
concern of The Florida Bar. 
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The subcommittee on the 
structure of the Bar then presented 
its report. 

Initially, the first question raised 
is, “What, in fact, is The Florida 
Bar?” Before an analysis could be 
rendered as to the structure and 
whether or not the Bar needs 
restructuring in order to meet the 
needs of the attorneys and the 
public and address the problem 
areas referred to here, it is 
important to determine what, in 
fact, the Bar is. Only then can the 
Bar determine whether or not it is 
doing its job properly. It is the 
concern of this subcommittee that 
members of The Florida Bar do not 
recognize the fact that The Florida 
Bar is nothing more than an agency 
of the Florida Supreme Court, and 
the Bar does what the Florida 
Supreme Court advises it to do, or 
permits it to do in the confines of its 
preamble, which is simply: to 
inculcate in its members the 
principles of duty and service to the 
public, to improve administration 
of justice, and to advance the 
science of jurisprudence. 

Members of this subcommittee 
will be preparing a full report 
which will hopefully be published 
in The Florida’ Bar Journal, 
educating the attorneys and the 
public as to what, in fact, is this 
thing we call The Florida Bar. 

The structure subcommittee 
made the following recommenda- 
tions: 


1. To restrict the use of the word “Bar” to 
the entity “The Florida Bar” and any 
chapters it may formally recogize. This 
clearly means there should not be confusion 
with the Florida Board of Bar Examiners. 
Since these are not the same entity, the 
public and attorneys should not be led to 
believe they are. 

2. To permit and encourage local 
chapters of The Florida Bar to come into 
existence by petition and approval of the 
Board of Governors. The subcommittee 
believes that local chapters draw the 
individual members into a_ better 
relationship with The Florida Bar. The local 
organizations could assist in the coordination 
of grievances, unauthorized practice of law, 
fee arbitration, client security fund, etc. 

3. To establish integrated bar regulations 
and rules of procedure for disciplinary 
actions. 

4. To revitalize the activities of The 
Florida Bar Foundation. An expansion of its 
function could include grants for research 
into matters of great interest to the bar 
before they become crucial and require 
action. For instance, a study of lawyer 
advertising would have been helpful last 
year. The current study of regulation of legal 
assistants would be useful now. 
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The function of the Long Range 
Planning Committee is that of a 
watchdog committee to try to point 
out the “red flags” which are along 
the roadway. The Board of 
Governors and The Florida Bar 
staff may disagree with the 
recommendations and the analysis 
of the Long Range Planning 
Committee and its subparts, but 
they cannot deny the fact that the 
points being raised must be raised 
and considered, and are to be 
considered problems, and _ not 
ignored. 

The Long Range Planning 
Committee will continue in_ its 
subparts to look into the problem 
areas and address the different 
aspects of it as the coming year 
approaches. 


Pau R. Lipton 
Acting Chairman 


Member Relations 


During 1977-1978, the Member 
Relations Committee undertook 
two major programs designed to 
enhance the flow of communi- 
cations between the members and 
staff of The Florida Bar. 


The most significant project 
involved the creation of the newest 
edition to the list of Florida Bar 
pamphlets, “Inside The Florida 
Bar.” This publication represents 
the first comprehensive effort to 
bring together listing of all Bar 
programs and activities in a concise, 
practical “how-is-it-done” manner. 
The purpose of this pamphlet is to 
acquaint Bar members with the 
multi-faceted and expansive 
programs designed to meet the 
growing needs of, and demands 
for, the legal profession in Florida. 
It is hoped that this publication will 
be regularly circulated to all new 
admittees and revised as conditions 
warrant so that the members may 
always know what their Florida Bar 
staff does for their benefit and that 
of the legal profession. 


The second project involved the 
creation of an “action line” column 
called The Forum. The purpose of 
this column in The Florida Bar 
News was to afford members the 
opportunity to ask questions of the 
Bar and receive answers from Bar 
officials and staff best able to 


respond. Although this column has 
not been often used, it nevertheless 
remains a viable forum to present 
inquiries about the legal profession 
and your Bar. 

This committee will assume 
subcommittee status in June—and 
rightfully so. While member 
relations is an important function, it 
can easily be carried out within the 
framework of a larger, more 
profound public relations programs 
embracing the public, media and 
Bar members. 


GeorceE L. Waas 
Chairman 


Probate and Guardianship 
Rules 


Our primary goal this Bar year 
was to present a CLE program in 
behalf of the Real Property, 
Probate, and Trust Section. A 
steering committee consisting of 
Wm. J. Oven, Jr., Harry E. Gaylord, 
James R. Wilson, Wilson Smith, 
Lyle D. Holcomb, Jr., and James J. 
Altman met with John N. 
Hogenmuller, CLE programs 
director, several times during the 
past year. The result of these 
meetings and some long hours of 
independent work by the steering 
committee and William S. Belcher 
is a proposed seminar scheduled for 
presentation live in Tampa on May 
18; Miami, May 19; Tallahassee, 
May 25; Orlando, May 26; and Ft. 
Lauderdale, June 9. It will be 
presented on videotape on June | in 
Pensacola; J une 2 in Sarasota; June 8 
in Gainesville; and in Jacksonville 
on June 9. 

The presentation will include a 
review of important changes made 
by the 1977 Legislature in the 
Florida Probate Code and the 
Florida Guardianship Law and the 
interrelation of the Code and 
Guardianship Law with the Florida 
Rules of Probate and Guardianship 
Procedure with examples and 
forms. Handouts will include a 
bound copy of the rules as amended 
in 1977, a set of the probate and 
guardianship forms prepared in 
behalf of The Florida Bar, and a 
copy of the Florida Probate Code 
and Guardianship Law. 

Due to the considerable effort 
put into the preparation of the 
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seminar and the excellent calibre of 
the men mentioned above who 
have nurtured and critiqued the 
program, the seminar should be of 
some substantial benefit to all who 
attend. The speakers’ outlines and 
handouts are very helpful to the 
busy probate practitioner as quick 
and current reference sources. 

The Probate and Guardianship 
Rules Committee held regular 
meetings on June 16, 1977, at 
Innisbrook; September 30, 1977, in 
Orlando; and November 18, 1977, 
and February 24, 1978, in Tampa. 
The committee addressed itself to 
studying possible conflicts between 
the rules and statutes as a result of 
1977 legislative changes; the need 
for possible new rules in areas not 
sufficiently covered; the 
elimination of conflicts or problem 
areas; and the evaluation of how the 
rules are working from a practical 
standpoint and then made 
recommendations for upgrading 
any area where the committee 
found some difficulty or 
deficiency. Special subcommittees 
consisting of R. K. Kramer, Carl 
Campbell, and Paul Schmitt, 
Robert M. Johnson, and William L. 
Graddy deserve special mention for 
their great contributions to the 
work of the committee. They 
helped make my term as chairman 
an easy and enjoyable one, and I 
express my great appreciation to 
thein. I am also indebted to the 
steering committee members, and 
William S. Belcher, immediate past 
chairman of the Real Property, 
Probate, and Trust Section, Lewis 
M. Kanner, the present chairman, 
Charles E. Early, the chairman- 
elect, and John Arthur Jones, the 
director of the Probate and Trust 
Division of that section, for their 
assistance and support of the 
committee’s undertakings. 


Space limitations prohibit me 
from personally recognizing and 
expressing my thanks to each of the 
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many committee members who 
traveled to various parts of the state 


to attend meetings and who 
communicated their ideas and 
thoughts to me when they were 
unable to attend a meeting. These 
ladies and gentlemen devoted 
much of their valuable time to the 
work of the committee. I take this 
opportunity to also express my 
thanks to the staff of The Florida 
Bar, particularly to Debbie Ginn, 
Linda Brown, and Peggy Alford. 

I sincerely feel that no other 
comnmnittee of the Bar surpassed the 
extremely high quality of the 
committee members of the Probate 
and Guardianship Rules Commit- 
tee nor exceeded their willingness 
and activity in sharing their talents 
and experience in trying to improve 
in some meaningful way our legal 
profession. 

JAMeEs J. ALTMAN 
Chairman 


Professional Ethics 


A few observations: The trend 
toward increasing complexity of 
ethics issues continues. The ethical 
standards of our profession are 
under the closest scrutiny and 
greatest pressures ever. The fact 
that those who violate the Code’s 
Disciplinary Rules, or bend_ its 
Ethical Considerations, represent 
only a fraction of the Bar may be of 
little comfort when the attention 
which they attract disproportion- 
ately shapes the public image of the 
entire Bar. Nonethless, we continue 
to see reflected in inquiries to the 
committee the deep pride in our 
profession felt by the vast majority 
of Florida lawyers. This includes 
awareness that widespread, well 
recognized, assiduous compliance 
with the Code is not only important 
to the public interest but is essential 
to the long term well-being of the 
profession and its individual 
members. 

The volume of ethics inquiries 
answered by informal opinions of 
staff counsel by formal 
opinions of the committee remains 
substantial. In general, the 
committee has deferred responding 
to most advertising inquiries, 
pending action by the Florida 
Supreme Court on the subject. 
Although inquiries run almost the 


gamut of the many subjects 
covered by Canons | through 7, (9) 
probably the bulk of inquiries 
concern conflicts, solicitation and 
confidentiality. Also, substantial 
committee attention has been 
devoted to the currently pressing 
subjects of the interstate practice of 
law and group legal services. 


Once again, the committee has 
played catch-up with a backlog. As 
of approximately the end of March, 
33 formal advisory opinions had 
been issued, three had been drafted 
and were under final consideration 
by the committee, and 11 inquiries 
were under consideration in various 
stages of progress. We continue to 
seek the elusive goal of becoming 
current. 


Six months ago the committee 
adopted a procedure of referring 
most inquiries for initial, informal 
opinion of staff counsel and then 
dealing, at the committee level, 
largely with those informal 
opinions with which the inquiring 
lawyers disagree. This, we believe, 
has been favorably accepted - and 
appears to be the only feasible way 
for the committee to remain 
anywhere near current. As a result, 
although the 1umber of ethics 
inquiries increases, there is a slight 
trend toward reducing the number 
of matters being considered by the 
committee for formal opinions. At 
the same time the nature of those 
inquiries under consideration has 
been such that the overall 
committee task has not been 
lessened. The office of staff counsel 
has done an admirable job of 
answering large volumes of 
inquiries with helpful, reasoned 
responses containing citations to 
the Code and prior committee 
opinions. 


We are especially glad to see the 
attention given by the CLE 
Committee to inclusion of ethics as 
a part of continuing legal education 
incident to the Designation Plan. 
This reflects recognition — that, 
especially in these times of 
increased criticism of lawyers, the 
Code of Professional Responsibility 
can and should be the foundation 
and bulwark of the profession if the 
Code’s many, and not always 
readily apparent, proscriptions and 
caveats are known, followed, and, if 
not followed, are enforced in every 
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respect. Without attempting or 
purporting to draw any conclusions 
as to existing disciplinary 
procedures, we would add that, of 
course, enforcement should not be 
limited to the better recognized 
provisions of a more clear cut 
malum in se nature, such as, trust 
fund misuse. DR_ 1-103(A), 
concerning a lawyer’s duty to 
report ethical violations to a 
grievance committee, is especially 
worth noting. See Advisory 
Opinion 76-47. Committee member 
Don Beverly has been a principal 
stimulus for the committee’s 
concern with ethics in CLE, as has 
Gerry Richman. Don has well 
expressed the sometimes 
unrecognized fact that most 
lawyers want to know and be fully 
aware of not only where we have 
come ethically, as applied to the 
day-to-day practice of law, but 
where we are headed. 

In addition to the foregoing 
change in procedures for initially 
dealing with inquiries, some other 
innovations have been undertaken. 
The committee has employed a 
legal assistant to aid the committee, 
particularly in a devil's advocate 
role with emphasis upon 
consideration of ethics opinions in 
other jurisdictions. A system of 
more readily reflecting to each 
committee member the status of all 
committee members’ input on all 
pending inquiries has been 
established. We are in the process of 
compiling for the Board of 
Governors a listing of possible areas 
to consider for Code amendments, 
as reflected in opinions of this and 
prior committees. The Florida Bar 
Journal is again regularly carrying 
ethics articles and reports of 
particular ethics opinions; 
frequently inquiries show lack of 
knowledge or prior opinions which 
are published in bound volumes. 


It is impossible to give here really 
adequate recognition to those 
committee members who have 
taken from their normal working 
hours, nights and weekends the 
amounts of time throughout the 
year necessary to attempt to keep 
current with the committee’s work. 
But, however much the risk of 
omission, names should at least be 
mentioned. Gerry Richman and 
George Waas, proficiently serving 
as vice chairmen with responsibility 
for their respective divisions of the 
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committee, have done a substantial 
amount of opinion drafting, which 
is often the most difficult of tasks, 
especially since each final opinion 
reflects the input of all committee 
members. Beverly, Bob 
Livingston and Fred _ Stanton 
continue to provide the committee 
with the benefits of clear, rational 
thinking and their backgrounds of 
past years of experience on the 
Committee. Frank Maloney lends 
not only his own valuable 
experience and capabilities but also 
input of University of Florida Law 
School ethics classes, which have 
considered, on an anonymous basis, 
the subject matter of many 
inquiries. This year’s new members, 
Buddy Clarke, John Corrigan and 
Bob Mead, have each infused into 
the committee new blood and 
thoughtful, carefully reasoned 
analyses. Certainly Bob Mead 
would win the prize, if there were 
any, for hard work in scrupulously 
keeping up-to-date. Stetson 
University law student David 
Fleming has made the experiment 
of engaging a committee legal 
assistant a success. 

I wish space permitted 
recognizing in more detail the 
special contributions made by each 
of the above named to The Florida 
Bar in the ethics field, as well as the 
contributions which other 
committee members have been 
able to make. If a committee 
chairman has been able to do half 
the job which was done by my 
predecessor, Dwight Sullivan, he 
should consider the year a success; 
certainly it has been challenging. It 
has been an honor to be given the 
opportunity to serve the Bar in this 
capacity and to work with the 
dedicated and most able lawyers 
who compose this committee. 


James E. LEHAN 
Chairman 


Public Relations 


A new approach to an age-old 
problem — the lawyer's image — 
was begun this year by the Public 
Relations Committee of The 
Florida Bar. A list of members, 
carefully chosen by President 
Russell Troutman, was charged 
with the task of applying their 
collective expertise to the “image” 
problem. 


The committee met in “think- 

tank” sessions to determine what 
should be done that is not currently 
being done by the Bar to improve 
the image of the profession. 
Opinions, rhetoric, ideas, solutions 
were expressed and recorded to 
serve as the foundation of PR 
activities for the coming years. The 
results were as varied as_ the 
personalities of the members. 
These were some of the ideas 
expressed: 
Since lawyers work in an adversary 
system they cannot expect to be 
loved as a profession, but they 
ought to be respected. 


The independence of the law 
profession is indispensable to a free 
society. This is the message the 
public must perceive. 

The individual lawyer is the best 
public relations agent of all and 
should be sensitized to this fact. 


The Bar must use action rather than 
words and work toward reform 
such as in the discipline area and 
convey this fact to the media. 
“Cosmetic PR” without reform will 
not have long-term effectiveness. 

The Bar should consider inviting 
press representatives to sit ex- 
officio on grievance committees. 


Confidence must be instilled in the 
system of the administration of 
justice. Young people in the school 
system should be educated about 
the law and the roles of courts and 
lawyers in society. 

The Bar should offer classes in law 
and covering the courts’ in 
journalism schools. 


Public opinion must first be 
carefully studied through 
professionally conducted surveys, 
then a message strategy developed 
to meet problem areas head on. 
Some criticism the Bar receives is 
just. Appreciation for ethics begins 
in the law schools and needs to be 
emphasized. The Bar should 
consider mandatory continuing 
legal education to enhance lawyer 
competence. 


The biggest problem with the 
lawyer's image is the failure of 
lawyers to communicate with 
clients concerning fees and all the 
steps along the way in connection 
with a client’s case. 

Litigation is 
expensive. 


sometimes too 
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ANNUAL REPGATS 
GF COMMITTEES 


The Bar must communicate better 
with the media. Unjust attacks on 
judges must be answered. 

The Bar should identify those 
groups with negative opinions 
about the Bar and work toward 
changing those opinions. 

In another session, the committee 
approved the 1978 television 60 and 
30-second public service 
announcements which have since 
been released with accompanying 
radio “spots” to the state’s television 
and radio stations. 

The committee also went on 
record as approving a proposal to 
add $49,000 to the public 
promotion budget of The Florida 
Bar to finance production of five- 
minute film segments for television, 
schools and civic organizations. 
The most flexible proposal of their 
kind, the five-minute segments can 
be spliced together for a 30-minute 
film. Portions of 60 and 30 seconds 
can also be extracted to make 
public service announcements for a 
fraction of the usual production 
cost. The thrust of these five-minute 
films is toinformthe public as to 
when and why they need a lawyer 
and the general importance of legal 
advice and “preventive law.” 

Then the committee honed on the 
one factor it felt most significant in 
the area of building good public 
relations from the ground up — law 
education in the schools and the 
Youth and Law program of The 
Florida Bar. 

At the suggestion of former 
Justice Fred Karl, the committee 
voted unanimously to present a 
resolution to support this program 
to the Board of Governors and the 
Legislature. The resolution was 
drafted by member Dave Foerster. 
Before considering this resolution, 
the committee asked for more 
information on the Bar’s program. 
Printed information was sent to the 
members and a special presentation 
by Ann Marie Karl, director of law 
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education for the Bar, was 
scheduled for the next meeting. 

In a two-hour session, Ms. Karl 
(no relation to Justice Karl) 
explained in detail the scope of the 
Bar’s Youth and the Law program 
which coordinates through local 
bar associations use of lawyers and 
judges as resource persons for 
course content. Ms. Karl, who 
formerly taught law education in 
the New Jersey school system and 
joined the Bar staff in January of 
1977, is primarily involved in 
teacher training. She was 
instrumental along with Bar leaders 
in obtaining a grant of $55,000 from 
the Law Enforcement Assistance 
Administration to finance such 
teacher training in five pilot 
counties: Wakulla, Broward, 
Pinellas, Polk and Hillsborough. 
Ms. Karl also works with programs 
in Dade and Orange Counties and 
hopes to add more counties to the 
pilot project. She stressed that all 
law education is well-monitored 
through local bar associations and 
the goal of the program is to 
establish some type of law 
education kindergarten 
through 12th grade. 

The committee then unani- 
mously passed the resolution in 
support of the program. It was 
approved by the full Board of 
Governors of The Florida Bar at its 
March 16-18 meeting in 
Tallahassee. 

Rosert L. FLoyp 
Chairman 


Unauthorized Practice of 
Law 


The unauthorized practice of law 
program remains steadfast in its 
efforts to protect the public from 
exploitation by the unlicensed 
practitioner. The Standing 
Committee on Unauthorized 
Practice of Law, consisting of 16 
members, maintains liaison 
between the local circuit 
committees and the Board of 
Governors, oversees the operation 
of the 22 circuit committees and 
serves as an advisor to the Board of 
Governors and to the membership 
in the unauthorized practice area. 
The program is supported by one 
full-time staff attorney and four 
part-time investigators. The circuit 


committees currently have under 
investigation approximately 220 
cases of alleged UPL throughout 
the state. 


The Florida Supreme Court by 
the Integration Rule has provided 
that The Florida Bar is an official 
arm of the court for investigating 
matters regarding UPL. The rule 
specifies that the Bar shall establish 
at least one committee in each 
judicial circuit to perform the 
investigative work submit 
reports of their findings. The circuit 
committees report to and are 
supervised by the statewide 
standing committee. The standing 
committee, in turn, reports to 
the Board of Governors which must 
approve the filing of litigation 
against a UPL violator. The 
Supreme Court has sole jurisdiction 
to hear such matters. 


The Bar currently has six cases 
pending before the Supreme Court 
involving divorce kit operators, lay 
representation in administrative 
proceedings, and corporations 
performing legal services. 


Two of the Supreme Court's 
opinions involving UPL decided 
during the past year, which are 
considered to be of wide public 
interest, are The Florida Bar v. 
Marilyn R. Brumbaugh and The 
Florida Bar Re: Henry L. Turner 
III. In The Florida Bar v. Marilyn 
R. Brumbaugh, the court held that a 
layman may advertise to provide 
secretarial and notary services and 
may sell legal forms and general 
printed information purporting to 
explain legal practice and 
procedure. The opinion also allows 
a layman to type forms for 
customers provided that the 
layman only copies information 
received in writing from the 
customer. However, while the 
foregoing is not considered UPL, 
providing specific and personal 
legal advice is still prohibited. In 
reaching this decision, the court 
receded from prior case law which 
had prohibited a layman from 
selling instructions along with legal 
forms. The Bar filed a petition for 
rehearing in the Brumbaugh case 
seeking to limit the ruling to allow 
laymen to assist only in the 
preparation of forms or other 
documents which will be subject to 
judicial review shortly after they 
are prepared and thus leave the law 
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unchanged in areas such as wills or 
real estate transactions where 
documents may be prepared and 
then go unreviewed by courts or 
persons trained in the law for 
lengthy periods. The court denied 
the peition for rehearing. 


In The Florida Bar Re: Henry L. 
Turner Ill, the Supreme Court 
drew a clear line of demarcation 
between the activities of an 
insurance salesman dealing with 
pension and employee benetit 
plans, and the proper activities of 
an attorney. Generally, the court 
held that it is UPL for such a 
layperson to give specific legal 
advice regarding a client’s fact 
situation and for the layperson to 
draw any of an enumerated list of 
legal documents, including 
corporate charters, bylaws, pension 
plans, employment agreements, 
health plans and trust agreements.” 


For this program to operate 
effectively it should be 
remembered that the entire UPL 
program is dependent upon the 
support of the Bar and public to 
report to either the local circuit 
chairman or the staff in Tallahassee, 
each and every incident which may 
constitute the unauthorized 
practice of law. Only when a 
potential violation is brought to our 
attention can an investigation be 
commenced and appropriate 
action taken to terminate 
unauthorized activity. 


The Bar and the public should 
bear in mind that the justification 
for the UPL. program is the 
protection of the public from the 
risk to the general welfare which 
unauthorized practice represents. 


R. LayTon MANK 
Chairman 


Legal Information Center 
By John E. Cosgrove 

A shopping center legal 
information center program was 
recently sponsored by the Young 
Lawyers Section of the Dade 
County Bar Association. The highly 
successful test project was held at 
Westland Mall in Miami on 
Saturday, January 21 from 11 a.m. 
to 5 p.m. 

The one-day pilot program was 
the first of several planned with the 
culmination of the effort being 
scheduled for the Law Day 
observances in May. 

“Most shoppers were amazed 
that lawyers would do anything for 
free,’ said coordinator Hank 
Harnage, secretary of the section. 

“We consider the program a great 
success in that 122 individuals 
signed up between the six hours we 
were there. We had 22 lawyers 
there with various specialities 
represented,” stated Dade YLS 
President Bruce Harper. 

Harnage chaired a YLS 
committee that organized the 
project. The committee had 
approximately 100 lawyers respond 
to an initial questionnaire 
requesting volunteers. “‘The 
reaction of the members of the bar 
was overwhelmingly in favor of the 
concept. We have some areas to 
improve on, but the program is 
solid,” stated Harnage. 

The mechanics of the session 
were that the “client” would be 
counseled as to whether or not he 
had a legal problem. There would 
not be solutions or legal advice 


Public Relations Tips \ 


given as to procedure. The only 
information would be whether or 
not there was a legal issue which 
may require the services of an 
attorney. 

“We help them get over the fear 
of high fees and legal mumbo- 
jumbo. We just want to show them 
what a lawyer can do for them and 
tell them whether they need one,” 
Harper remarked. 


The Miami Herald in a January 
22, 1978, article found that clinic 
lawyers solved some problems on 
the spot. 


“I needed to find out what an 
affidavit was,” said Anthony J. 
Jaremko, a Hialeah fireman. He 
plans to marry a Canadian citizen 
and must file an affidavit with the 
Immigration and Naturalization 
Commission. “I wouldn't have gone 
to an attorney just for this one 
question if these people hadn't been 
here,” Jaremko said. “They did a 
good job.” 


Some bar associations have 
referral services which charge $20 
per half hour initial consultation. At 
the referral rate, the clinic lawyers 
donated $2,440 in value of services. 
They volunteered their time and 
were prohibited from taking any 
clients from the _ referral 
recommendations. 


The section plans to evaluate the 
program and report to the 
members. There will also be reports 
sent to other young lawyer 
organizations across the nation. 


Expecting to Relocate Your Office? 


Your Florida Bar Journal and Florida Bar News will continue to reach you 
without interruption if you notifyThe Florida Bar headquarters promptly when you 
make changes in your address. Current addresses and telephone numbers are 
needed for the September 1978 directory issue of the Journal by July 1. Write 
Records Department, The Florida Bar, Tallahassee, Florida 32304. 
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YOUR CORPORATE CLIENT'S GOOD NAME 


A copy of C T’s newest booklet, YOUR CORPORATION’S 
GOOD NAME, was recently mailed to the principal execu- 
tive officer of more than 100,000 U.S. corporations. Some 
of your clients may be among them. They may, as suggested 
in the booklet, turn to you for legal advice about corporate 
name protection. 


If you would like a copy of the booklet, give us a call, 
or mail the coupon below. We'll be glad to send it to you, 
along with a copy of a companion publication, FOR COUN- 
SEL, A POSTSCRIPT. It lists sources of helpful information 
and services on corporate name protection—including free 
CT reprints and compilations. It’s for lawyers only, of 


course. 


CT CORPORATION SYSTEM CT CORPORATION SYSTEM 
100 BISCAYNE BOULEVARD 1820 FIRST NATIONAL BANK TOWER 
MIAMI, FLORIDA 33132 ATLANTA, GEORGIA 30303 
TELEPHONE: (305) 377-8326 TELEPHONE: 1-800-241-8922 


CT: 
I’m a lawyer. Please send me the 
C T publications illustrated. 


NAME: 


FIRM: 


ADDRESS: 


CITY, STATE, ZIP: 


For counsel . 
a postscript 
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Practical Applications of Florida’s 
Corporate Takeover Statute 


By Philip J. Snyderburn and Joseph J. Weil 


In the November issue of the 
Journal, an article appeared in this 
column regarding Florida’s 
recently adopted Investor 
Protection Act. In practice, the Act 
has turned out to have far greater 
impact than might first have been 
expected. After nearly six months 
of experience in working with the 
Act, representatives of the Florida 
Division of Securities now take a 
“second look” at Florida’s Investor 
Protection Act. 


On October 1, 1977, Florida 
joined 32 other states in adopting 
the Investor Protection Act.! The 
Act requires compliance with 
respect to the disclosure, nature and 
timing of a tender offer. 

The purpose of this article is to 
discuss the tender offer transactions 
and Florida’s registration 
requirements. Specifically, this 
article will focus on: (1) the 
definition of a tender offer; (2) The 
Florida Investor Protection Act, 
including its provisions, disclosure 
requirements, exemptions and civil 
remedies; (3) public vs. private 
offers; (4) constitutional infirmities 
inherent in the state legislation, and 
(5) the landmark Great Western 
case and the status of the state 
takeover statutes. 


Tender Offers Defined 


Tender offers are generally 
thought of as public solicitations for 
shares of a “target” company, often 
in exchange for cash at a price 
above the current market value of 
the shareholder’s The 


offeror is referred to as an 
“aggressor” and the company being 
sought, the offeree, is dubbed the 
“target.” Florida Statutes defines a 
tender offer as 


an offer, other than an exempt offer, to 
acquire any equity securities of an offeree 
company or a request or invitation for 
tenders if, after the acquisition thereof and 
together with the offeror’s presently owned 
equity securities, the offeror the 
associates and affiliates of the offeror would 
be directly or indirectly the beneficial 
owners of a 10 percent or more of any class 
of the outstanding equity securities of the 
offeree company.4 

Florida’s legal definition makes no 
distinction between a public or 
private solicitation. 


Florida Investor Protection Act 


In Florida, the Investor 
Protection Act applies if the target 
company is registered pursuant to 
§12 of the 1934 Securities Exchange 
Act® and is (1) incorporated in 
Florida or (2) has its principal place 
of business in Florida,® and the 
offeror will own over 10 percent of 
the target’s stock if the tender offer 
is successful.? 


The provisions of The Florida 
Investor Protection Act are 
summarized as follows: 


1. The same offer must be made 
to all holders of the class of the 
target’s equity securities. The offer 
must be made on substantially the 
same terms.® 


2. The tender offer must remain 
open at least 30 days.° 
3. Shares may be withdrawn at 
any time: 

a. Within 15 days after the date 


corporation. 
honking & 
business law 


of the first invitation to deposit 
securities. 

b. Subsequent to 60 days after 
the date of the first invitation to 
deposit securities.” 


4. If an offer is made for less than 
100 percent of the outstanding 
shares, and the shares deposited 
(offered) exceed the volume that 
the offeror wants to purchase, the 
offeror must accept the securities 
offered on a_ prorata basis 
according to the number of 
securities deposited by each 
depositor.!! 

5. If an offeror increases the 
consideration of the offer before 
the expiration date, he must also 
pay the increased consideration to 
each offeree whose securities were 
already taken up and paid for.'? 


6. When a 
published, _ it 


tender offer is 
must contain all 


'State Take-Over Laws: A Survey, 
prepared by Jeffrey B. Bartell, 
Commissioner of Securities, Wisconsin, for 
the Practising Law Institute’s 9th Annual 
Institute on Securities Regulation 
(November 1977). 


* Langevoort, State Tender Offer 


Legislation: Interests, Effects, and Political 


Competency, Cornett L. Rev. 213 (Jan. 
1977). 


3 Cohen, State Takeover Statutes versus 
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Congressional Intent: Preempting — the 
Maze, 5 Horsrra L. Rev. 858 (1977). 

4 Stat. §517.351 (13). 

5 Stat. §517.351 (5), (ce). 

§ Stat. §517.351 (7). 

7 Stat. §517.351 (13). 

§ Stat. §517.353 (1). 

Fa. Stat. §517.353(2). 

10 Fia. Stat. §517.353 (3). 

Fra. Stat. §517.353 (4). 

Stat. §517.353 (5). 


Philip J. Snyderburn is director of the 
Florida Division of Securities of — the 
Department of Banking and_ Finance. 
Snyderburn has also served as _ project 
director of the Law Enforcement Assistant 
Administration Grant and has been assistant 
general counsel for the Department of 
Banking and Finance. Snyderburn is a 
graduate of Stetson University College of 
Law and received a B.A. in political science 
from Florida State University. 


Joseph J. Weil is a Certified Public 
Accountant and holds a master of accounting 
degree from Florida State University. Weil is 
a securities registration analyst with the 
Florida Division of Securities, where his 
responsibilities include evaluation of all 
tender offer applications. Weil has 
previously acted as an internal auditor for 
Florida’s Department of General Services. 


All opinions expressed in this article are 
those of the authors and do not necessarily 
represent the opinions of the section. This 
article has been written on behalf of the 
Corporation, Banking and Business Law 
Section, Paul A. Straske, chairman, Richard 
M. Leisner, editor. 
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disclosure items required by the 
Florida Investor Protection Act." 
The disclosure requirements of the 
Act are summarized as follows: 

1. Atthe time that a tender offer is 
made, filing must be made with: 

a. The Florida’ Division of 
Securities, 1402 Capitol Building, 
Tallahassee, Florida 32304. 

b. The registered agent in 
Florida of the target company.'4 
2. The following must be filed: 

a. Florida Division of Securities 
application which requires: 

1) Brief 
tender offer 

2) Consent of the offeror to 
service of process 


3) $100 filing fee 


summary of the 


b. Schedule 14-D as required 
by $14 of the 1934 SEC Act. 
1) This schedule is filed when 
the offer (solicitation) is made!® 
2) Format and content are 
clarified under SEC Regulation 
240.14d-100. 
c. Schedule 13-D as required by 
$13 of the 1934 SEC Act. 
1) This is a_post-acquisi- 
tion schedule.'” 


2) Format and content are 
clarified under SEC Regulation 
240.13d-101. 

d. Schedule 14-D-4 as required 
by $14 of the 1934 SEC Act. 

1) This schedule is filed when 
the target’s management 
recommends acceptance or 
rejection of the tender offer!’ 

2) Format and content are 
clarified under SEC Regulation 
240.101 

3) Target not required to 
submit filing fee 

Florida has five specific 
exemptions from registration of a 
tender offer: 


1. An acquisition of two percent 
or less of the target’s securities in a 
twelve-month period by an entity 
that already owns 10 percent of the 
target’s securities.!9 


2. An offer made by a corporation 
to acquire its own equity securities 
(but not those of a subsidiary).?° 


3. An offer to acquire equity 
securities that are not registered 
pursuant to §12 of the Securities 
Exchange Act of 1934.?! 

4. An offer completed by a 
registered broker/dealer on a 
stock exchange or OTC market in 
an ordinary manner. The broker 
may accept only the customary 
commission, and neither the 
principal nor the broker can solicit, 


IMMIGRATION 


FOR YOUR 
CLIENTS 


all titles available, call or write: 


LAW PAMPHLETS 


The entire series of immigration law 
pamphlets written by Dan P. Danilov, Esq., 
is now available without charge for the 
assistance of other lawyers. The titles include General Informa- 
tion about United States Immigration Laws, Adjustment of 
Status to Permanent Resident in the United States, General 
Information for United States Immigrant Visas, Exclusion and 
Deportation Proceedings, General Information for Immigrant 
and Treaty Investors, and others. 

For a sample packet of pamphlets and a complete listing of 


DAN P. DANILOV, Esq. 
3828 Seattle-First Nationa! Bank Building 
Seattle, Washington 98154 
Telephone (206) 624-1580 


or arrange for solicitation of orders 
to sell the securities.22 

5. An offer which the Florida 
Division of Securities exempts by 
order after notice to the offeror and 
offeree. Such offer may not be 
made for the purpose, or in effect 
change, or influence the control of 
the offeree company.” 


There are no criminal penalties 

for noncompliance.?4 Civil 
remedies are available only to the 
shareholders who tender _ their 
shares?> and include: 
1. Recovery of the tendered 
shares (and any dividends 
received) in exchange for the 
consideration received from the 
of feror.?® 


2. Reimbursement for the 
substantial equivalent in damages, 
if the offeror no longer owns the 
shares.2? 

When a tender offer is not made to 
all stockholders, the excluded 
shareholders have no course of 
action via the Investor Protection 
Act. This is because the Act 
provides civil remedies only to an 
offeree whose shares are forwarded 
pursuant to nonconforming tender 
of fer.28 


The statute of limitations for 
recovery is two years.?® The offeree 
who tenders shares pursuant to a 
noncomplying tender offer may 
find that he is the recipient of what 
amounts to a two-year “put.” This is 
because he can recover for 
damages any time during the two- 
year period.*° 

For example, assume X sells 20 
percent of the common stock of B 
Corporation to Y via a 
nonconforming tender offer. At the 
time of sale, market is $8 per share, 
and X tenders for $10 per share. B 
Corporation’s stock rises constantly 
during the next two years to $20 per 
share. X is entitled to recover $10 
per share ($20 - $10) at the end of 
two years. Y can mitigate his 
damages by offering to return X’s 
securities (and dividends) upon X’s 
tender of the consideration given 
for the securities ($10 per share in 
this example). X cannot maintain a 
suit if he fails to accept Y’s rescission 
offer within 30 days of its receipt. 

The Florida Division of 
Securities has broad enforcement 
powers with respect to noncon- 
forming tender offers. Whenever it 
appears to the division that any 
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person is engaged in, or is about to 
engage in, any act or practice 
constituting a violation of this Act, 
the division may, at its discretion, 
bring an action in any circuit court 
of this state to enjoin the acts or 
practices and to enforce 
compliance with this Act. Upon a 
proper showing, a permanent or 
temporary injunction may be 
granted.?! 

Public vs. Private Offers 


Currently the Florida Division of 
Securities makes no_ distinction 
between a private tender offer and 
a public solicitation.*? The Act was 
intended to regulate tender offers,** 
but the statutory language was 
painted so broadly when drafted 
that the privately negotiated sale by 
a shareholder was eliminated for all 
practical purposes. Consequently, 
if an offeror wishes to purchase 
more than 10 percent of a listed 
Florida corporation’s stock, he must 
make the offer to all shareholders*4 
and accept the shares tendered ona 
prorata basis from share- 
holders.** This restricts the ability 
of key shareholders to sell their 
interest, since an offer must be 
made to all shareholders, and 
accepted on a prorata basis. 

Recent enactment of Florida’s 
Investor Protection Act*® created a 
dilemma for both practitioner and 
shareholder. The following 
imaginary conversation illustrates 
the problem: 

Client: 

I want to dispose of my shares in XYZ 
Corporation (a Florida corporation which 
registers securities pursuant to §12 of the 
1934 Securities Exchange Act). John Doe has 
offered $25 a share; market value is presently 
$20, and since I own 15 percent of the 
outstanding shares, I'll make a tidy profit. 
Would you please check to make sure 
everything is okay? We want to close the 
deal as soon as possible. 


Attorney: 


John Doe can’t buy your shares unless he 
complies with the Florida Investor 
Protection Act, and if he complies, you may 
not be able to sell all of your shares at that 
price. 

Since an offeror is defined as any 
person who makes or participates in 
a tender offer,?7 John Doe 
unwittingly has become a tender 
offeror. A contrary interpretation 
will defy the statutory language. 
F.S.§517.353(1) requires John Doe 
to make the offer not only to the 
client, but to all holders of that class 
of stock on substantially the same 
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terms. Since John Doe’s offer is for 
less than all of the outstanding 
shares (15%), tendered shares would 
be accepted on a prorata basis.** 
John Doe will eventually receive a 
15 percent interest in the XYZ 
Corporation. 

But the client who wanted to 
dispose of his entire 15 percent 
interest for a premium to John Doe 
has a problem. Obviously, the client 
would be able to dispose of a part of 
his shares on a prorata basis,°*® but 
not all of the 15 percent interest 
unless the other shareholders 
desired not to tender, which is 


highly unlikely since the offer is at a 
premium. The most likely result 
will be a dilution of the client’s 15 
percent interest.*° Only in the case 
of John Doe tendering for all 
outstanding shares could the client 
be certain of selling his 15 percent 
interest for a premium. 

Note that the client wanted to 
dispose of his own shares, found a 
buyer, and was going to make a 
substantial profit. The problem for 
the practitioner is to discover a 
method by which the client will 
receive the premium for the entire 
15 percent interest. An examination 


Stat. §517.353 (6). 

Stat. §517.355 (1). 

Strat. §517.355 (1), (2). 

1617 C.F.R. §240.14d-100 see also 15 
U.S.C. §78n (d) (1) (1970). 

'7 17 C.F.R. §240.13d-101 (1976) see also 
15 U.S.C. §78m (d) (1) (1970). 

C.F.R. §240.101. 

19 Fua. Stat. §517.351 (5) (a). 

20 Fia. Stat. §517.351 (5) (b). 

21 Stat. §517.351 (5) (c). 

22 Fia. Stat. §517.351 (5) (d). 

23 Fia. Stat. §517.351 (5) (e). 

24 Stat. §517.35 passim. 

25 Fia. Stat. §517.359 (1). 

26 Fia. Stat. §517.359 (1) (a). 

27 Fia. Stat. §517.359 (1) (b). 

28 Fa. Stat. §517.359 (1). 


Growing with F 


29 Fia. Stat. §517.359 (3). 
30 Td. 

3! Stat. §517.361. 

32 Fra. Stat. §517.351 (13). 


33 Remarks by Representative Steinberg, 
Florida House Chambers, 1977 Regular 
Session, June 2, 1977. 


34 Fia. Stat. §517.353 (1). 

3 Stat. §517.353 (4). 

36 Fla. Laws 1977, Ch. 77-441. 
37 Stat. §517.351 (8). 

38 FLa. Stat. §517.353 (4). 

39 Td. 


© This is based on the fact that only a 
portion of the client’s 15 percent interest 
could be tendered because of the prorata 
requirement. 
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of the exemptions from the tender 
offer requirements provides little 
assistance. 

Of the five exemptions, only one, 
subsection (e), is applicable. This 
subsection may apply if the 
transaction will mot influence or 
change the control of the XYZ 
Corporation.!! But what scale, 
measure, or standard is used to 
determine if the sale of a 15 percent 
interest will change or influence the 
control of the XYZ Corporation? 
The Division of Securities has 
established steps to effect 
implementation of this rule,*? but 
measurement of control is a matter 
of subjective judgment. First, the 
division must gather evidence to 
make a determination on the issue 
of whether control will be 
influenced or changed by the sale. 
Then the division must notify the 
offeree (XYZ Corporation in this 
example) of the intended offer. 

The division is in the process of 
promulgating a rule based on this 
statutory exemption. The rule will 
create a rebuttable presumption 
that control is not influenced or 
changed when the holder of equity 
securities disposes of his own 
property for his own account, and 
when the sale would not promote a 
scheme or enterprise to evade the 
provisions of the Act. The rule will 
become effective sometime in this 
month. 

Once the rule is effective, a 
potential offeror would be able to 
contact the Division of Securities 
and request the exemption. At this 
point, the division will notify the 


president and registered agent of 
the target company of the offeror’s 
intentions. Next, a hearing is held 
by the division to determine 
whether the sale would influence 
the target’s control. 

Note that the rule’ merely 
provides for a_ rebuttable 
presumption, and not con- 
clusion.“ Substantially affected 
parties—the company and _ the 
shareholders—may provide 
evidence to rebut the presump- 
tion. Assuming the rule were in 
effect and the division entered an 
order stating that control was not 
influenced or changed by the sale, 
what happens at this juncture? Can 
the sale be consummated? 

The answer is firmly no. A 21-day 
waiting period is necessary to allow 
aggrieved parties an opportunity to 
appeal to the Division of 
Administration. This waiting 
period is necessary because the 
provisions of F.S. Chapter 120, the 
Administrative Procedure Act, state 
that when the substantial interests 
of a party are determined by an 
agency (an order), an affected 
party may appeal to the Division of 
Administrative Hearings on any 
disputed issue of a material fact 
within 21 days.4® Thus, any 
shareholder, member of manage- 
ment, or any other substantially 
affected party may appeal the 
order of the Division of Securities 
which states that control would not 
be influenced or changed by the 
sale of John Doe.” 

The proposed rule is obviously 
not a panacea for the problem of 
the practitioner in the present 
example. It should be noted that 
absent any rule establishing a 
standard for measuring control, any 
division order would be susceptible 


to attack on the collateral issue of 
unbridled discretion. Attacking 


agency action in the recent past on 
highly 


this ground has been 
successful.‘ 

The client’s situation this 
example is not totally hopeless. The 
burden of complying with the 
Investor Protection Act falls on the 
shoulders of the offeror, Mr. Doe, 
not on the practitioner's client.‘ 
Assume John Doe purchases the 
client’s 15 percent interest and fails 
to comply with the Act. What are 
the ramifications for the practi- 
tioner’s client? 

From a civil standpoint, the client 
is placed in an excellent position, 
since the Act provides that a cause 
of action to recover the securities or 
damages will accrue to the offeree 
(the client) “whose shares are taken 
up pursuant to the tender offer.”>° 
No cause of action would accrue to 
any other shareholder of the XYZ 
Corporation under the Investor 
Protection Act since no_ other 
shareholder tendered.*'! The client 
would be in the envious position of 
playing the market with no risk.>? If 
the stock should exceed the selling 
price to John Doe, an action could 
be instituted to recover the shares 
based upon noncompliance with 
the Act.*? If the stock should fall, the 
client is pleased for selling at the 
right time. The misfeasance* of 
John Doe results in a two-year “put” 
for the client.> Thus, from the 
vantage point of the offeree, it 
would appear that the conse- 
quences arising from the violation 
are actually advantages. Market 
conditions will dictate whether any 
action should be initiated by the 
client. 

From a regulatory standpoint, 
F.S.§517.361 provides that the 
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4! Stat. §517.351 (5) (e). 
42 Td. 


43 Proposed Rule 3E-40.01. Published in 
the Florida Administrative Weekly, March 
20, 1978. The rule provides: “There shall be a 
presumption that control of an offeree 
company will not be changed or influenced 
when the isolated sale of equity securities 
made by or on behalf of a vendor not the 
issuer or underwriter thereof, who, being the 
bona fide owner of such securities disposes 
of his own property for his own account and 
such sale is not made directly or indirectly 
for the benefit of the issuer or an underwriter 
of such securities or for the direct or indirect 
promotion of any scheme or enterprise with 
the intent of violating or evading any 
provision of this part. 


Specific Authority: 20.05 (5), 120.53, 517.363. 


ES: 
Law Implemented: 517.351 (5) 9e), F.S. 
History: New.” 

44 1d. 

45 Td. 

Pia. Stat. $120.57. 

47 This is based on the conclusion those 
parties have substantial interest affected by 
the division and the issue of whether control 
is influenced or changed would be a 
disputed issue of a material fact. 

See McDonald v. Department of 
Banking and Finance, 346 So.2d 569 (Fla. Ist 
D.C.A. 1977); Gadsden State Bank v. Lewis, 
348 So.2d 343 (Fla. Ist D.C.A. 1977); 
Jefferson National Bank of Miami Beach v. 
Lewis, 343 So.2d 348 (Fla. Ist D.C.A. 1977); 
Public Bank of St. Cloud v. Department of 
Banking and Finance, 351 So.2d 73 (Fla. Ist 
D.C.A. 1977). 
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Division of Securities may bring an 
action at its discretion to enforce 
compliance with the Act. The 
Division of Securities could thus 
rescind the sale to John Doe and 
require that a tender be made to all 
shareholders.*° From the practical 
standpoint, the offeror could elect 
to tender (after the recission) as 
required by the division to refuse. 
The division would have to accept 
the refusal since the authority of the 
division is limited to enforcing 
compliance with the Act.7 

The most severe penalty which 
could be levied against the offeree 
would require the transaction to be 
rescinded with the additional 


request that any tender offer by 
John Doe must be made to all 
shareholders on substantially the 
From criminal 


same terms. 


standpoint, there is no prosecutable 
violation since §517.302 (felony 
provisions) is only applicable to 
Part I of Chapter 517 and not Part 
Constitutional Infirmities 

The practitioner should consider 
the constitutional infirmities which 
permeate the Investor Protection 
Act. The constitutional arguments 
are both numerous and persuasive. 

First, is this confiscation of 
property without due process of 
law and just compensation?®? The 
property being confiscated is the 
client’s premium for his 15 percent 
interest which was eliminated when 
the Investor Protection Act was 
enacted. It is clear that a state must 
compensate an owner when it takes 
private property for public use.*° 
But if the state is taking for the 


purpose of regulation, there need 
be no compensation. The means 
utilized to effectuate the regulation 
must be reasonably necessary, 
however, and not unduly oppressive 
upon individuals.*! 

Regulation in the present 
situation is, arguably, both 
oppressive and unreasonable. The 
defense that this is a reasonable 
regulation which requires no 
compensation®™ is not viable since 
alternative forms of legislation 
could have been implemented 
which would regulate tender offers 
and recognize the privately 
negotiated sale. For example, the 
Williams Act (the federal tender 
offer) does not define a tender 
offer, but recognizes the privately 
negotiated sale.™ 

A second constitutional argument 


" §$517.353, 517.355. John Doe 
as mentioned earlier is offeror by 
definition. See Fua. Svar. §517.351 (8). 

50 PLA; STAT: $517 .359 (1). 

» The client would be able to do this fora 
period of two years, since this is the statute of 
limitations provided in Fa. Srar. §517.359 
(3). 
33 Stat. §517.359 (1). 

4 John Doe performed a lawful act 


(acquiring stock), but did so in an unlawful 
manner (no Compliance with the Act). 

55 Strat. §517.359 (3). 

The power of rescission is implied. If 
not, the client would be able to retain the 
purchase price and John Doe would be 
forced to tender for an additional 15 percent 
from the other shareholders. 

57 Fua. Stat. §517.361. 

Srar. §517.302 provides “whoever 
violates any of the provisions of this part...” 
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is based upon equal protection of 
the law.®! Holders of equity 
securities issued by companies 
which do not register securities 
pursuant to $12 of the 1934 
Securities Exchange Act may 
dispose of their interest without any 
state regulation. There appears to 
be no reasonable basis for this 
distinction, since a company which 
does not register pursuant to §12 
may have more than $1 million in 
assets or elect not to have its 
securities traded on a_ national 
exchange. In any event, the holder 
of such securities is given 
preferential treatment since he may 
dispose of the equity interest in a 
privately negotiated sale. 

In Cammon v. Cobb, 335 So.2d 
261 (Fla. 1966), the Florida 
Supreme Court held that a statutory 
classification must rest on some 
reasonable relationship for which 
the classification is proposed or the 
equal protection clause will not be 
met. Is there a reasonable 
relationship which prohibits a §12 
equity security holder from 
disposing of his interest in a 
privately negotiated sale? 

A third argumeni is also based 
upon the language contained in the 
Florida Constitution. Article III, $6, 
provides that a law shall embrace 
one subject and that subject shall be 
briefly expressed in the title.® 
While the subject matter of F.S. 
Chapter 517, Part II relates to 
tender offers, is the subject clearly 
expressed in the title “Investor 
Protection Act”? 

In United Gas Pipe Line 
Company v. Bevis, 336 So.2d 560 
(Fla. 1976), the Florida Supreme 
Court, in holding that a statute was 
unconstitutional, based part of its 
decision on this constitution section. 
In this case a statute was enacted 
which permitted the Public Service 
Commission to investigate 


complaints from consumers who 
purchased energy from a company 
holding a_ certificate of public 
convenience. This statute was 
assigned to F.S. Chapter 366 which 
provides in part that the Public 
Service Commission has no 
authority to regulate the price and 
terms of sales to industrial 
consumers. This lack of jurisdiction 
was contained in an exemption in 
Chapter 366.% 

The court, in striking down the 
Act, held that there was 
“insufficient warning that a 
statutory exemption in Chapter 366 
was being partially repealed.” This 
violated the constitutional 
provision requiring the subject of 
legislation to be briefly expressed in 
the title.’ Where in the title of the 
“Investor Protection Act” is the 
warning that a privately negotiated 
sale is eliminated for all practical 
purposes? 

The final argument is based upon 
the “preemption doctrine.” The 
essence of that doctrine is to permit 
preemption of state law when there 
is a conflict between the federal and 
state regulatory schemes. This 
doctrine is based upon. the 
supremacy clause of the United 
States Constitution.®® The Securities 
and Exchange Commission has 
recommended application of the 
doctrine in an amicus curiae brief 
filed with the Fifth Circuit Court of 
Appeals, Great Western United 
Corporation v. Kidwell.” 

The Fifth Circuit Court is 
reviewing the district court decision 
which held the Idaho tender offer 
statute unconstitutional on the basis 
of the preemption doctrine.7! The 
Idaho statute contained provisions 
which heavily favored incumbent 
management. Some _ authorities 
have suggested that such provisions 
do not exist in the Florida Act.72 The 
doctrine may be still applicable, 
however, to the Florida Act based 
upon Pennsylvania v. Nelson, 350 
U.S. 497 (1956). 

In Nelson, the Supreme Court 
formulated a three-prong test and 
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stated that if any one of the tests 
were satisfied, the preemption 
doctrine would be applicable. As 
described in the amicus brief, those 
tests are: 

1. Is the federal statutory 
scheme so pervasive as to make 
reasonable the inference that 
Congress left no room for the states 
to supplement it?; or 

2. Does the federal statute 
govern a field in which the federal 
interest is so dominant that the 
federal system must be assumed to 
preclude enforcement of state laws 
on the same subject?; or 

3. Does enforcement of the 

state statute present serious 
conflict with the administration of 
the federal regulatory program? 
The commission in the amicus brief 
advances the position that the 
Nelson tests are satisfied when 
applied to all state tender offer acts. 
The amicus brief states: 
The Commission does not dispute that, to 
the extent the states supplement the federal 
securities laws by filling in the interstices in 
the federal law, objection should 
properly be raised. But, that is not this case. 
Here, as we have seen, the state takeover acts 
generally, and the Idaho statute in particular, 
do not operate interstitially; rather, they 
have the decided effect of frustrating the 
purposes and objectives of the Williams Act, 
and, perforce, should) be declared 
preempted. 


However, the commission in the 
brief does take the position that 
states may properly regulate tender 
offers in the following areas:*4 
1. For nonpublic companies; 

2. Companies that are wholly 
intrastate in nature; 

3. For companies which are not 
covered by the Williams Act; 

4. Insofar as tender offers are 
unduly burdened by _ internal 
corporate machinations (such as by 
law charter amendments 
designed to make nonconsensual 
tender offers unduly difficult, if not 
impossible); and 

5. By proscribing fraud in 
connection with a tender offer by 
either the offeror or the target 
company. 

There has been no litigation in 
Florida to date, and at this time the 
above arguments are theoretical 
with respect to Florida’s law. 


Testing the Constitutionality 


On March 21, 1977, the Dallas- 
based Hunt family’s Great Western 
United Corporation initiated a 
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tender offer for two million shares 
(35 percent) of Sunshine Mining 
Corporation, a publicly held Idaho 
corporation. Great Western filed in 
Idaho pursuant to that state’s 
Investor Protection Act. On March 
25, 1977, Idaho’s deputy 
administrator of securities 
informed Great Western that he 
found the disclosures on its filing 
statement inadequate, and delayed 
the registration process until a 
statement was completed to the 
satisfaction of Idaho’s Department 
of Finance. 

On March 27, 1977, because of 
uncertainty as to when, if ever, the 
tender offer might go forward, 
Great Western filed suit in the 
Northern District of Texas, Dallas 
Division, for declaratory and 
injunctive relief against the state 
officials of Idaho. Great Western 
alleged that the state statutes posed 
an unconstitutional burden on 
interstate commerce and_ hence 
violated the commerce clause of the 
U.S. Constitution. Further, Great 
Western contended that the state 
statutes encompassed area 
preempted by federal regulation. 
Great Western’s complaint also 
alleged that not only were the state 
laws in conflict with the intent of 
the Williams Act, but also 
conflicted with each other. 

On September 2, 1977, the 
federal court concluded that there 
was a conflict between the intent of 
the federal and state takeover 
statutes. The opinion rendered by 
Judge Robert Hill stated that the 
Idaho takeover statute destroyed 
“the careful balance struck in the 
Williams Act between the offeror 
and the management of the target 
company designed to protect the 
interest of the shareholders.” Judge 
Hill reasoned that, “By weighing 
the scales so heavily in favor of 
management of target companies, 
the Idaho statute destroyed the 
delicate balance reached by the 
Williams Act.” The court concluded 
that the Idaho takeover statute was 
preempted by the Williams Act. 
The judge also sided with Great 
Western on the restraint of 
interstate commerce question.” 

Article I, §8 of the United States 
Constitution gives Congress the 
power “to regulate Commerce . . . 
among the several states”’* in order 
to prevent unjustifiable local 
restraints from interference with 
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64 FLa. Const. art. I §2 (1968). 

See note 11, supra. 

66 Gulf Power Co. v. Bevis, 389 So.2d 401 
(Fla. 1974). 


*7 United Gas Pipe Line Company v. Bevis, 


336 So.2d 560, 562 (Fla. 1976); Fa. Srar. 
$336.02. 

69 U. S. Const. art. VI, §2; Gibbons v. 
Ogden, 22 U.S. (9 Wheat) 1 (1824). 
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Commission, Amicus Curiae, Great Western 
United Corporation v. Kidwell, et al., United 
States Court of Appeals for the Fifth Circuit, 
No. 77-2808 at 45. 

lt Great Western United Corporation v. 


Kidwell et al., No. Ca-3-77-1405-d, Northern 
District of Texas, Dallas Division. 

Rett & Martin, Florida's New Corporate 
Takeover Act: The Stampede Continues, 51 
Fia. B. J. 637 (November 1977). 

Brief of Securities and Exchange 
Commission, Amicus Curiae, Great Western 
United Corporation v. Kidwell et al., United 
States Court of Appeals for the Fifth Circuit, 
No. 77-2809 at 45. 

*% Great Western United Corporation v. 
Kidwell et al., Civil Action No. CA-3-77- 
0405-D, Northern District of Texas, Dallas 
Division. 
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commercial intercourse among the 
states. Not every. state statute 
regulating commerce is unconsti- 
tutional, of course.” 

In order to be valid, a state statute 
regulating commerce must, first, 
effectuate a legitimate local public 
interest; second, affect interstate 
commerce only incidentally; and 
third, if the first two tests are met, 
satisfy a balancing test applied to 
determine whether or not the 
burden imposed on commerce is 
excessive in relationship to the 
alleged local benefits provided by 
the statute. 

With respect to the legitimate 
local public interest, Judge Hill 
stated, “An examination of the 
Idaho statute compels this Court to 
the conclusion that it is neither 
legitimate nor local in_ its 
application.” Judge Hill noted that 
the ultimate purpose of the Idaho 
statute was to thwart tender offers 
(hence it was not legitimate) and 
the terms of the statute affected 
shareholders domiciled outside the 
state (hence it was not local.) 

On the question of the law’s 
effect) on interstate commerce, 
Judge Hill stated: “It is clear that the 
Idaho takeover law purposefully 
precludes Great Western's making a 
tender offer anywhere until the 
provisions of the Idaho statutes 
have been met. The Idaho takeover 
statute has a substantial effect on 
interstate commerce.” Clearly, the 
first two tests were not met, the 
judge believed Idaho's takeover 
statute was judged to: (1) preempt 


federal legislation; (2) effectuate no 
legitimate local public interest; and, 
therefore (3) have an unquestion- 
ably deleterious effect on interstate 
commerce.”® 

Florida’s Act is not as 
burdénsome in many respects to the 
aggressor corporation as is Idaho's 
statute.*°. Unlike Idaho, Florida’s 
Act allows the offer to become 
effective contemporaneously with 
the filing. There is no prenotifi- 
cation period between filing and 
the extension of an offer.*! Further, 
Florida’s law makes no provision 
for an administrative hearing at the 
request of a hostile corporation that 
is the target of a public solicitation. 
This is a stalling technique available 
in Idaho, but not in Florida.*? 


Conclusion 

Florida has 
comparatively lax tender offer 
statute and perhaps the lesser 
burdens will sustain the Act. The 
Great Western case has been 
appealed to the Fifth Circuit Court 
of Appeals. Since Florida falls 
within the jurisdiction of the Fifth 
Circuit, a reversal of Judge Hill's 
opinion might reenforce the 
viability of Florida’s Investor 
Protection Act. 

Constitutional attacks represent a 
back-door approach to overcoming 
burdensome areas of the Act, but 
tS consuming and costly. The 
practitioner may request an order 
from Florida’s Division of 
Securities declaring that control of a 
company would not be influenced 
or changed by the sale, especially a 
private sale; but this is also an 
expensive process. 

Practitioners may assert that the 
Act cannot be interpreted to be 


adopted a 
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applicable to a privately negotiated 
sale, since this would not be a take- 
over situation. But to adhere to such 
an interpretation would place the 
Division of Securities in the 
untenable position of judging 
instead of regulating. Further, a 
dangerous precedent would be 
established for other provisions of 
Chapter 517—a precedent whereby 
the division interprets as it sees fit 
notwithstanding the clear language 
of the statute. 

solution for the privately 
negotiated sale is on the horizon in 
the form of an amendment to the 
Investor Protection <Act.*? That 
amendment would provide an 
exemption from the tender offer 
requirements of the Act by 
permitting a holder of equity 
securities to dispose of his own 
shares for his own account.*4 The 
amendment contains an evasion 
clause which would permit the 
division to assert jurisdiction when 
a takeover situation arises.*° Until 
that time, the privately negotiated 
sale in Florida remains a problem 
for both practitioner and client. The 
traditional tender offer is not as 
critically affected since the Florida 
Act maintains comparative equality 
in the battle between the aggressor 
and the target. oO 


* Pike v. Bruce Church, Inc., 397 U.S. 137 
(1970). 

* Great Western United Corporation v. 
Kidwell, et al., Civil Action No. CA-3-77- 
0405-D, Northern District of Texas, Dallas 
Division. 

Rett) and Martin, Florida's New 
Corporate Takeover Act: The Stampede 
Continuous, 51 Fua. B. J. 637 (November 
1977). 

Investor Protection Act, Fua. Star. Ch. 
517.355 (1) (1977). 

82 Ipano Cope §30-1503 (4). 

83 Stat. §517.351 (5) ammended in 
Proposed Committee Bill No. 39 of the 1978 
legislature to include exemption f as follows: 

517.351 Definitions.—As used in this act, 
unless the context otherwise requires: 

(5) “exempt offer” means, with respect to 
any Class of equity securities of the offeree 
company: 

(f) The isolated sale of securities when 
made by vendor not. the issuer or 
underwrite thereof, who, being the bona 
fide owner of such securities disposes of his 
owen property for his own account and such 
sale is not made directly or indirectly for the 
benefit of the issuer or an underwriter of 
such securities or for the direct or indirect 
promotion of any scheme or enterprise with 
the intent of violating or evading any 
provision of this part. 

84 Td. 

ld. 
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EMORY 
SUMMER PROGRAM 
FOR LAWYERS 


July 1978, ATLANTA, GEORGIA 


L. RAY PATTERSON, Dean 
CHARLES A. SHANOR, Director 


For the first time, Emory University School of Law offers a 
summer program of intensive study for practitioners, judges 
and law professors. The program includes seven one-week, 
fifteen-hour courses of in-depth study, and is designed for 
the maximum utility and convenience of the practicing bar. 


COURSES 


July 10-14 Bankruptcy: Liquidation and Reorganizations, Professor Countryman 
Recent Developments in Tort Law, Professor Pedrick 
Commercial Real Estate Practice, Mr. Elliott 
Domestic Relations Law, Mr. McConaughey 


July 17-21 Federal Practice, Professor Lucas and Judge Smith 
Federal Tax Practice, Mr. Thrower 
Employment Discrimination Law, Mr. Ashe and Ms. Cahoon 


FACULTY 


Vern Countryman - Royall Professor, Harvard Law School; Consultant, Commission on the Bankruptcy Laws of 
the U.S.; Associate Reporter, Advisory Committee on Bankruptcy Rules; author of numerous books and articles, 
including Debtor and Creditor. 

William H. Pedrick - Professor and Founding Dean, Arizona State University College of Law; author of numerous 
casebooks and articles, including Cases on Torts (with Leon Green and others). 

A. James Elliott - Attorney, Alston, Miller & Gaines, Atlanta; Adjunct Professor, Emory University School of Law; 
former Chairman, Real Property Section, State Bar of Georgia. 

Dan E. McConaughey - Attorney, Decatur, Georgia; former Adjunct Professor, Emory University School of Law; 
publications authored include Georgia Divorce, Alimony and Child Support (with John Hinchey). 

Jo Desha Lucas - Professor, University of Chicago Law School; author, Cases on Admiralty and Moore's Federal 
Practice (with J.W. Moore and others); Reporter, Federal Appellate Rules Committee. 

Sidney O. Smith, Jr. - Attorney, Alston, Miller & Gaines, Atlanta; former Chief Judge, U.S. District Court, Northern 
District of Georgia. 

Randolph W. Thrower - Attorney, Sutherland, Asbill & Brennan, Atlanta; former Adjunct Professor, Emory 
University School of Law; former Commissioner of Internal Revenue; former Chairman, Section on 
Taxation, American Bar Association. 

R. Lawrence Ashe, Jr. and Susan A. Cahoon - Attorneys, Kilpatrick, Cody, Rogers, McClatchey & Regenstein; 
co-authors “Scored Tests” in Employment Discrimination Law by Schlei and Grossman; nationally known 
lecturers on employment discrimination law. 


FOR A BROCHURE AND APPLICATION, PLEASE WRITE EMORY 
SUMMER PROGRAM FOR LAWYERS, EMORY UNIVERSITY 
SCHOOL OF LAW 
ATLANTA, GEORGIA 30322, OR CALL (404) 329-6811. 
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by the Heal Propels 
Probate and Trust Law Section 


The Florida Bar 
Attention: Peggy Alford 
Tallahassee, Florida 32304 


name 


Enclosed is my check for $___. 
Please send the Probate Forms checked below. 


(Includes 4% sales tax.) 


address 


zip 


PRICES 


$10.00 Minimum Order 
$ .50 
All orders add 4% sales tax. 


General Probate Forms 


No. of Sets (10 copies per set) 


Petition to Open Safe Deposit Box 
Order to Open Safe Deposit Box 
Notice to Creditors (Not for Formal 
Administration) 

Caveat—Creditor 

Caveat — Herr or Devisee 

Demand for Notice 

Formal Notice by Mail 

Proof of Formal Notice by Mail 
Formal Notice by Publication 

(No form) 

Notice of Hearing 

Waiver of Priority, Consent to Appoint 
ment of Personal Representative and 
Waiver of Notice and Bond 


vv 


Forms for No Administration Pro- 
ceedings 


P-13 Statement for Disposition of Personal 
Property Without Administration 


P-14 (No form) 


Forms for Summary Administration 


Petition for Summary Administration - 
Testate 

Petition for Summary Administration 
Intestate 


Order of Summary Administration 


Forms for Family Administration 


_P-18 Petition for Family Administration - 
Testate 

Petition for Family Administration - 
intestate 

Order of Family Administration 


_P-19 


P-20 


Forms for Formal Administration 


_P-21 Petition for Administration - Testate— 
Florida Resident 

_P-22 Petition for Administration - intestate— 
Florida Resident 


for 10 copies of any one form. 


No. of Sets (10 copies per set) 
P-23 Petition for Administration - 
Nonresident 
Petition for Administration 
Nonresident 
Oath of Witness to Will 
Application for Appointment of Com- 
missioner to Prove Will 
Commission to Prove Will and Oath of 
Witness 
Order Admitting Will to Probate 
Order Appointing Personal Represen- 
tative and Setting Bond 
P-30 Petition to Waive Bond 
P-30A Waiver 
P-31 Bond of Personal Representative 
P-32 Oath of Personal Representative 
Designation of Resident Agent. and 
Acceptance by Resident Agent 
Oath of Corporate Personal Represen- 
tative 
Letters of Administration 
Notice of Administration 
Proof of Service of Notice of Admin- 
istration 
Inventory 
Petition for Allocation of Spouse's 
Share —Intestate Estate 
Order Allocating Spouse's Share 
Petition to Set Aside Exempt Property 
Order Setting Aside Exempt Property 
Petition for Family Allowance 
Order Authorizing Family Allowance 
Petition to Set Aside Homestead Reai 
Property 
Order Setting Aside Homestead Real 
Estate 
Claim of Elective Share by Spouse 
Petition for Determination of Elective 
Share 
Proof of Claim by Personal Represen- 
tative 
Statement of Claim 
Objection of Claim 
Release of Claim 
Petition to Extend Time for Filing Final 
Accounting and Petition for Discharge 
Order Extending Time to File Final 
Accounting and Petition for Discharge 
P-55A Final Accounting 
P-55B Final Accounting, continuation 
P-55C Final Accounting, conclusion 
P-56 Petition tor Discharge 
P-57 Notice of final Accounting and 
Petition for Discharge 
Waiver by Beneficiary of Accounting 
and Consent to Discharge 
Receipt of Beneficiary 
Report of Distribution and Disposition 
of Claims 
Order of Discharge 


Testate 


Intestate 
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Developed by the Real Nalini, Probate and Trust Law Section. For sale 


by The Florida Bar. 


The Florida Bar 
Attention: Peggy Alford 
Tallahassee, Florida 32304 


Enclosed is my check for $ 


. (Includes 4% sales tax.) 


Please send the Guardianship Forms checked below. 


name 


address 


city 


zip 


PRICES 

$10.00 Minimum Order 

$ .50 for 10 copies of any one form. 
All orders add 4% sales tax. 


Commencement 
No. of Sets (10 copies per set) 


Petition for Appointment 
Guardian; single petitioner 
Petition for Appointment 
Guardian; multiple petitioners 
Formal Notice 

Proot of Formal Notice 

Notice of Hearing 

Waiver and Consent to Appoint- 
ment of Guardian 

Order Appointing Guardian 

Oath of Individual Guardian 
Designation of Resident Agent 
and Acceptance 

Oath of Corporate Guardian 
Bond of Guardian 

Letters of Guardianship of Person 
Letters of Guardianship of 
Property 

Letters of Guardianship of Person 
and Property 

Inventory of Guardian 

Petition for Appointment of 
Appraisers 

Order Appointing Appraisers 
Report of Appraiser (Single) 
Report of Appraisers (Multiple) 


Administration 
No. of Sets (10 copies per set) 


—G-2.050 Petition for Order Authorizing 
Periodic Payments to Guardian 
of Person 

Order Authorizing Periodic 
Payments to Guardian of 
Person 

Petition for Order Authorizing 
Payment for Assistance of Ward's 
Dependent 

Petition for Order Determining 
Whether Payments Should Be 
Made for Assistance of Ward's 
Dependent (Guardian of 
Property as Petitioner) 

Order Authorizing Payment for 
Wards Dependent 

Order Authorizing Payment for 
Ward's Dependent (On Petition 
of Guardian of Property) 

Petition for Order Declaring 
Annual Examination Unnecessary 
Order Declaring Annual Examin- 
ation Unnecessary 

Annual Report of Guardian of 
Person 

Petition to Waive Annual 
Appearance of Guardian 

Order Waiving Annual Appear- 
ance of Guardian 

Return of Guardian of Property 
- First Page 

Return of Guardian of Property 
- Interior Page 

Return of Guardian of Property 
- Final Page 


—G-2.060 


—G-2.070 


G-2.071 


—G-2.080 


—G-2.081 


—G-2.090 
—G-2.100 
—G-2.110 
—G-2.120 
—G-2.130 
—G-2.140 
—G-2.141 


—G-2.142 


—G-4.110 


—G-2.143 Return of Guardian of Property 
- First Page (First Alternate) 
Return of Guardian of Property 
- Interior Page (First Alternate) 
Return of Guardian of Property 
- Final Page (First Alternate) 
“Return of Guardian of Property 
- First Page (Second Alternate) 
Return of Guardian of Property 
- Schedule A (Second Alternate) 
Return of Guardian of Property - 
Schedule A (Second Alternate) 
Return of Guardian of Property 
- Schedule C (Second Alternate) 
Order Approving Return of 
Guardian of Property 

Certificate of Annual 

Appearance of Guardian 

Petition for Order Authorizing 
Payment of Attorney's Fee 

Order Authorizing Payment of 
Attorney's Fee 
Petition for 
Payment of 
Guardian 
Order Authorizing Payment of 
Compensation to Guardian 
Resignation of Guardian and 
Petition for Discharge 

Order Accepting Resignation of 
Guardian 
Petition for 
Guardian 
Receipt of Personal 
Representative, Approval of 
Accounting, Waiver of Notice 
and Consent to Discharge of 
Guardian 

Receipt of Ward, Approval of 
Accounting, Waiver of Notice 
and Consent to Discharge of 
Guardian 

Notice of Hearing on 

on Petition for Discharge 

Order of Final Discharge of 
Guardian 


Special Proceedings 
No. of Sets (10 copies per set) 


—G-4.010 Petition for Order Requiring 
Return and Demand for Service 
of Copy of Annual Return 

Order Requiring Guardian to 
File Annual Return 

Petition for Order Designating 
Depository for Assets, and 
Acceptance 

Order Designating Depository 
Depository's Receipt for Assets 
Petition of Foreign Guardian to 
Manage Property of Non-Resident 
Ward 


—G-2.144 
—G-2.145 
—G-2.146 
—G-2.147 
—G-2.148 
—G-2.149 
—G-2.150 
—G-2.160 
—G-2.170 
—G-2.180 


—G-2.190 Order Authorizing 


Compensation to 
—G-2.200 
—G-3.020 


—G-3.030 Discharge of 


—G-3.040 


~G-3.050 


—G-3.060 


—G-4.020 


—G-4.030 


_.G-4.040 
__G-4.050 
—G-4.060 


_.G-4.070 Order Authorizing Foreign 
Guardian to Manage Property 
of Non-Resident Ward 

Petition for Voluntary Guardian- 
ship 

Order Appointing Guardian 
upon Petition for Voluntary 
Guardianship 

Petition to Remove Guardian 
Order Removin> Guardian 


__G-4.080 


—G-4.090 


—G-4.100 
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_G-1.010 

—G-1.020 

—G-1.021 

—G-1.030 

_G-1.040 

ike —G-1.050 

_G-1.060 

_G-1.070 

_G-1.071 

_G-1,072 

4 

_G-1.090 

_G-1.100 

_—G-1.110 

9 —G-1.120 

_—G-1.121 
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Tax Court Gives in on Creation-of- 
Income Issue Under 482; What Decision 


Means 


By Shepard King and Daniel D. Dinur 


Few of the issues raised by §482 
have engendered the controversy 
surrounding the “creation of 
income” issue. The controversy 
springs, of course, from the 
statutory language authorizing the 
Commissioner to “distribute, 
apportion, or allocate” income, 
deductions, credits or allowances 
among entities under common 
control where necessary to prevent 
tax evasion or to reflect income 
clearly. Until 1966, when the IRS 
issued TIR 838, 8/2/66,' there 
appeared to be a consensus among 
the courts and the IRS that an 
allocation of income will be 
sustained only if the entity from 
whom such income is to be 
allocated (the “debtor’) had 
realized income from the particular 
nonarm’s length transaction. In 
1968, when Reg. 1.482-1(d)(4) was 
promulgated, the Service’s position 
became clear: the Commissioner’s 
power to allocate income is not 
diminished by the fact that no gross 
income was realized by the 
controlled group as a result of the 
particular nonarm’s length 
transaction or that the debtor had 
no taxable income for the particular 
year. By 1975, four circuit courts 
had accepted the IRS_ position, 
while the Tax Court continued to 
insist upon some. correlation 
between the income to be allocated 
and the realization of income by the 
debtor.22. In Latham Park Manor, 


Inc., 69 TC No. 15, a reviewed 
decision, the Tax Court was 
presented with a case which would 
be appealable to a circuit which has 
not thus far considered the issue 
(the Fourth Circuit). The Tax Court 
used the opportunity to abandon its 
position and appears to have 
embraced the position as 
reflected in the Regulations. 

The Latham Park Case 


The nonarm’s length transaction 
Latham Park consisted of 
interest-free loans from two 
wholly-owned subsidiaries to their 
parent. The parent, Mortgage 
Investment Corporation (“MIC”), 
was controlled by two individuals, 
and was engaged in the 
management of real estate owned 
by the subsidiaries. The 
subsidiaries, Latham Park Manor, 
Inc., (“Latham”), and Lindley Park 
Manor, Inc. (“Lindley”) each 
owned an apartment complex. ‘To 
settle an internal dispute, one of the 
controlling shareholders agreed to 
sell his interest in MIC to the other. 
In order to finance the settlement, 
MIC arranged for Latham and 
Lindley to borrow $1,800,000 from 
an unrelated third party at an 
interest rate of 10 percent, and 
guaranteed the loan by pledging 
certain assets owned by it without 
charging a fee for the guarantee. 
Latham and Lindley, in turn, loaned 


MIC $265,444 and $360,538, 


'In the release which was subsequently 
published as Rev. Rul. 67-79, 1967-1 CB 117, 
the IRS repudiated the existence of a 
consensus by explaining away its prior 
acquiescence in two cases which prohibited 
the creation of income. 


> The relevant appellate decisions are: B. 
Forman Co., 453 F2d 1144 (2d Cir. 1972) 
aff'g in part and rev’g in part 54 T.C. 912 
(1970), cert. den.; Kahler Corp., 486 F.2d 1 
(8th Cir. 1973) rev’g 58 T.C. 496 (1972); 
Kerry Investment Co., 500 F.2d 108 (9th Cir. 
1974), aff'g in part and rev’g in part 58 T.C. 
479 (1972); and Fitzgerald Motor Co., 508 
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F.2d 1096 (5th Cir. 1975), aff'e 60 T.C. 957 
(1973). See also Crawford, Tax Court in Two 
New 482 Decisions Refuses to “Create 
Income,” But Okays Reallocation 37 J. Vax 
(Nov. 1972); Lewis, Tax Court in Huber 
Homes Holds That the IRS May Not Use 482 
to Create Income, 34 J. "Tax 208 (Apr. 1971); 
See also Nauheim, B. Forman & Co., Inc.-A 
Crucial Test of the Future of Section 482, 26 
Tax Law 107 (1972): see generally, Black, 
What Is Income? A View from Section 432 of 
the Internal Revenue Code 42 ‘Venn. L. Rev. 
673 (1975); Herman, Creation of Income 
Versus Allocation of Income: The Section 
482 Controversy, 51 Trex. L. Rev. 920 (1973). 


tax low notes 


respectively, interest-free. Of the 
total $625,982 borrowed, MIC used 
$618,619 to finance the settlement; 
the remaining $7,363 was used in 
MIC’s operations and generated 
gross income. As a result of net 
operating loss carryovers, MIC 
realized no taxable income during 
the taxable year in issue, the year 
ending April 30, 1972. 

The Service asserted a deficiency 
against Latham and Lindley for 
1972 based on the “safe haven” 
interest rate of five percent, 
applicable under Reg. 1.482- 
2(a)(2)(iii), as applied against the 
principal amount of $625,982. In 
upholding the allocation, Judge 
Featherstone, this time writing for 
the majority, relied heavily on Reg. 
1.482-1(d)(4). The court first stated 
that Reg. 1.482-1(b)(1) clearly 
reflects the statute’s intent to place 
the parties in the position of 
uncontrolled entities thus 
supports the allocation. It also 


Shepard King is with the firm of Steel, 
Hector & Davis in Miami. King received his 
B.S. degree from the University of Florida, 
his].D.from the University of Miami, and his 
LL.M. (in) Taxation) from New York 
University. 

Daniel D. Dinur is also with the firm of 
Steel, Hector & Davis in Miami. Dinur 
received his B.1.E. from the Georgia Institute 
of Technology, and his J.D. from Harvard 
University. Dinur is a member of the 
Pennsylvania Bar and an applicant to The 
Florida Bar. 

This article is reprinted with the 
permission of The Journal of Taxation. 

All opinions expressed in this article are 
those of the authors and do not necessarily 
reflect the opinions of the Tax Section. King 
and Dinur wrote Tax Law Notes this month 
on behalf of the Tax Section, Samuel C. 
Ullman, chairman, and David M. Rieth, 
editor. 
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TAX LAW NOTES 


noted that a correlative adjustment 
will be deemed to have been made 
to MIC for the relevant year under 
Reg. 1.482-1(d)(2) even though its 
taxable income will not be affected 
due to NOL carryovers. The court 
then proceeded to reject the 
principle of “tracing,” cited the 
relevant appellate decisions, and 
stated: 


Petitioners ask us to reject the teaching of 
these courts of appeals’ opinions and base 
our conclusion on Smith-Bridgman, PPG 
Industries, and this Court's opinions in Kerry 
Investment, and Kahler Corp., all 
involving loans at less than arm’s-length 
rates. That line of cases enunciates the 
doctrine that section 482 may not be used to 
‘create’ income, i.¢., no allocation may be 
made unless income was produced by the 
proceeds of the interest-free loan. Those 
cases also reason that the lender may not be 
taxed on interest with respect to a loan where 
it was not intended that interest be collected. 
But those Court opinions were written 
before sections 1.482-1(d)(4) and 1.482-2(a), 
Income Tax Regs., were issued in 1968, or 
did not focus en such regulations. Those 
regulations are dispositive of the instant 
issue. ‘True, section 482 was not changed 
before the 1968 regulations were issued, but 


Communicate 
with Distinction 


AT LONG LAST, a com 


bination professional card 
holder and Statue of Jus: 
tice for your office and 
waiting room for less than 
the cost of the average law 
book 

This beautiful addi 
tron to your office is pro 
duced in) HANDMADE 
pure white translucent por 
celain bisque, producing an 
elegant yet functional com 
municating professional 

tool. Dimensions 
9%" x4" x 4” 
Make the creative and 
productive difference in 
your own office by order 
ing this new precision law 
office tool that imitates nothing available on the market; and 

that 1s absolutely uncompromising tn its quality 
ONLY $17.95 (pius postage and applicable taxes) 


Complete order form for immediate delivery. 


Sequitur Corp. 


310 East Birch P.O. Box 224, Colville, WA. 99114 


Please rush me JUSTICE CARDHOLDER (s) at $19.95 
each, which includes $2.00 postage and handling, or two for 
$35. | understand that if not fully satisfied | will receive a 
full refund upon return within 30 days 


Check or money order enclosed 
Charge my BankAmericard/Visa Master Charge 


tap ration Gate lo. vr 


Bill the firm (orders shipped when check is received) 
Send FREE brochure 


Name 
Address 


City 
.4 © 1978, Sequitur Corp 


412 


the Commissioner has a well-recognized 
authority to alter regulations, despite the 
absence of any change in the statutory 
language. 

In summary, we conclude that sections 
1.482-1(d)(4) and 1.482-2(a)(1), Income Tax 
Regs., are valid, and we sustain respondent's 
allocation of interest income to petitioners 
on the loans they made to MIC, their parent 
corporation. To the extent our conclusion 
herein is inconsistent with the opinions in 
Smith-Bridgman, PPG Industries, Kerry 
Investment, and Kahler Corp., those 
opinions no longer will be followed. 
{Citations and footnotes omitted. | 


The court also rejected the 
taxpayers’ argument that a 
deduction representing a guarantee 
fee, in the amount of three to five 
percent of the loans, should be 
allowed to Latham and Lindley asa 
set-off against the allocated 
interest. The court reasoned that the 
only party benefitting from the 
guarantee was MIC, and elaborated 
upon the unfavorable terms of the 
loans undertaken by Latham and 
Lindley. It thus concluded that no 
guarantee fee would have been 
charged under these circumstances 
by unrelated parties, and_ the 
standards for allowing a set-off, 
contained in Reg. 1.482-1(d)(3), 


were not satisfied. 


The concurring opinion® took a 
different approach. Section 482 
permits the allocation of deductions 
as well as income, and, since “in 
economic reality, MIC was the true 
borrower of the funds received 
from [Latham and Lindley]” the 
proper allocation should consist, 
argued Judge Scott, of the 
appropriate portion of the interest 
deductions taken by Latham and 
Lindley. The concurring opinion 
observed that allocation of the 
deduction would fully eliminate the 
tax avoidance occasioned by the 
relationship between the parties,‘ 
and would remove the necessity of 
overruling Kerry Investment Co., 
500 F.2d 108 (CA-9, 1974), Kahler 
Corp., 486 F.2d 1 (CA-8, 1973) and 
the earlier cases. Judge Scott also 
drew support from a footnote in the 
Eighth Circuit's opinion in Kahler 
Corp., which seemed to approve of 
the allocation of the deduction. 


Analysis and Implications 


The holding in Latham Park 
clearly spells the end of the 
principle of “tracing” within the 
context of the “creation of income” 
issue, and, where loans and 


advances are involved, the absence 
of gross income realized from the 
deployment of the proceeds will 
not prevent the allocation of 
income based ona presumed arm’s- 
length interest rate. A possible 
question may still exist as to 
whether nonarm’s length transfers 
of property other than money will 
be subject to the same unequivocal 
rule. In a typical transaction goods 
transferred at cost to the debtor 
may subsequently be sold at a loss, 
with the result that neither gross 
income (gross proceeds minus cost 
of goods sold) is realized by the 
transferee from the transaction nor 
is taxable income realized in the 
year of transfer. Allocation of 
income to the transferor under such 
circumstances would amount to a 
paradigm case of “creation of 
income,’ and, based on_ the 
taxpayer's victories in PPG 
Industries, Inc., 55 TC 928 (1970) 
(with respect to sales to PPGI), and 
Lufkin Foundry & Machine Co., 
TCM 1971-101, rev'd. 468 F.2d 805 
(CA-5, 1972), it is possible that 
Latham Park will be distinguished 
in such a case. On the other hand, 
the more likely result is that no 
distinction will be made. The Tax 
Court, in Edwards, 67 TC 224 
(1976), provided the general 
statement that the “creation of 
income” problem presented by 
sales between related parties is 
“virtually identical” to loans 
between such parties.6 ‘Thus, 
although the interplay between the 
rules governing arm’s-length 


3 Judge Scott, joined by Judges Raum, 
Drennan, Fay and Tannenwald. 

4 As a result of the allocation of interest 
income to Latham and Lindley at the 
presumed arm’s-length rate of 5%, and with 
the correlative adjustment of interest 
deduction to MIC of 5%, the controlled group 
has still taken advantage of a net 5% interest 
deduction, since Latham and Lindley would 
continue to deduct interest on the funds 
borrowed by them at 10%. 

5 The footnote reads: “It would have been 
entirely proper in this case for the 
Commissioner to have allocated to the 
subsidiaries a portion of the interest 
deduction taken by Kahler for interest paid 
to the banks and to Northwestern Mutual. 
Since the actual interest paid by Kahler 
exceeded 5%, the deficiency assessed against 
it would have been’ greater if the 
Commissioner had chosen to allocate the 
interest deduction rather than allocate 
income.” 

6 The Tax Court upheld the allocation of 
sales income where there was a profit to be 
allocated, but only because of deference to 
the Golsen rule. 
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pricing arrangements and Reg. 
1.482-1(d)(4) should) provide an 
occasion for yet another test case in 
the “creation of income” issue, the 
result would probably follow 
Latham Park. 

The majority opinion also raises a 
few other questions. On the issue of 
guaranties, it raises the possibility 
that where a guarantee fee, even 
though not stated, is found 
appropriate, it may serve to reduce 
the interest allocation. The implied 
recognition in Latham Park that 
such a fee is a legitimate charge 
which can be applied as a set-off 
may also serve as the basis for the 
imputation of income, which is not 
applied as a set-off but is a primary 
allocation.’ 

Another question relates to the 
“borrower's situs” rule of Reg. 
1.482-(a)(2)(ii). The rule provides 
that if a loan represents the 
proceeds of a loan obtained by the 
lender at the situs of the borrower, 
the interest rate to be charged is the 
rate actually paid by the lender. 
Based on the back-to-back loan 
arrangement in Latham Park, the 
Service initially assessed Latham 


and Lindley on the basis of the rule, 
but in its brief to the Tax Court 
conceded that the five percent 
presumed arm’s-length rate 
provided in Reg. 1.482-2(a) (2) (iii) 
was more appropriate. In light of 
the fact that the “borrower’s situs” 
rule has thus far been applied solely 
in the foreign context,* the Service's 
initial attempt to extend it to a 
domestic back-to-back loan 
arrangement is puzzling. 

Yet another question left open by 
the Latham Park decision is the 
extent to which the correlative 
adjustment is a condition for the 
primary allocation. The depend- 
ence of the former upon the latter 
under Reg. 1.482-1(d)(2), and the 
inequity caused by the statute of 
limitations barring a refund by the 
debtor based on the correlative 
adjustment, has been previously 
noted by the Tax Court.? Latham 
Park does not, however, elaborate 
on this issue. 

It is the concurring opinion, 
however, which raises the most 
intriguing question. The question 
arises in light of the panel's attempt 
to allocate the interest deduction, 


an attempt which appears to run 
afoul of Reg. 1.482-2(a). Reg. 1.482- 
2(a)(1) states: 

Where one member of a group. of 
controlled entities makes a loan... to... 
another member of such group . . . at a rate 
which is not equal to an arm’s length rate . . ., 
the district director may make appropriate 
allocations to reflect an arm’s length interest 
Fate... 

The Regulations further provide 
the well-known “safe haven” rates, 
currently fixed between six percent 
and eight percent, and rules which 
determine the interest rate 
presumed to be arm’s-length and 
which are applicable in the event 
the “safe haven” rate is not charged. 
There is no mention in Reg. 1.482- 
2(a) of allocation of the interest 


* Cf. A.R.R. 723, 1-1 C.B.113 (1922): Tulia 
Fredlot, Inc., 366 F. Supp. 1089 (D.C. Tex. 
1973) rev'd 513 F. 2d 800 (Sth Cir. 1975, cert. 
den. 

* See, e.g. Liberty Loan Corp., 498 F.2d 
225 (8th Cir. 1974), cert. den; Rev. Rul. 74- 
566, 1974-2 C.B. 158. 

See Collins Electrical Co.,67 No. 75 
(1977): But see Continental Equities, Inc., 
551 F.2d 24 (5th Cir. 1977), where the court 
explicitly upheld the validity of Reg. 1.482- 
1(d)(2). 
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TAX LAW NOTES 


deduction, and the implication is 
that the rules allocating interest 
income delineate the entire scope of 
the Commissioner's power of 
allocation when loans and advances 
are involved. It remains to be seen 
whether the Service will utilize the 
arguments made by the concurring 
panel, particularly in view of the 
fact that the “borrower's situs” rule, 
discussed above, already represents 
an attempt to neutralize the 
avoidance caused by higher interest 
deductions being availed of by the 
lender. Indeed, the Service's initial 
position in Latham Park may 
represent an expanded application 
of the “borrower's situs” rule in 
order to approximate the effect of 
the allocation of the deduction. 
Although it can now draw support 
from the concurring opinion, the 
Service may resist such expanded 
application, since the additional 
revenue to be secured by broader 


M 


1, 1978. 


: sales tax. 
* 
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Rules of 
) Appellate 


After more than two years of study including public hearings 
and the work of two special committees, the Supreme Court 
adopted a full revision of the appellate rules on October 27, 1977. 

, After inviting and receiving suggestions on those rules, the court 
made further modifications and adopted the new rules in a final 
order on December 22, 1977. The rules become effective March 


We are publishing the rules in a 43-page pamphlet in the style 
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The price is $3.00 plus sales tax. 
Mail to CLE Publications, The Florida Bar, Tallahassee, FL 32304 


application of the rule may be 
outweighed by the additional 
administrative burdens imposed by 
the rule, e.g., tracing the loan 
proceeds and attendant interest 
costs. The thrust of the Regulations 
and their safe haven rules appears 
to be designed to avoid just such 
burdens. 


The “Insolvent Affiliates” Defense 


issue left untouched by 


Latham Park is the availability of a 
defense to a §482 allocation in cases 
of insolvent affiliates. The defense 
is premised on the proposition that 
since $482 is based on the concept 
of treating related taxpayers on a 
tax parity with unrelated taxpayers, 
related taxpayers should have 
available to them the same defenses 
against the recognition of income as 
are available to unrelated 
taxpayers. in Pitchford’s Inc., TCM 
1975-75, the Service attempted to 
allocate interest income to a parent 
corporation that made interest-free 
loans to its subsidiary. The parent 
argued that its subsidiary was in 
such bad financial condition that 


Procedure 


there was reasonable 
expectation of collecting any 
interest from the subsidiary. Since, 
under the doctrine of Chicago & 
Western Railway, Co., 29 TC 989 
(1958), the parent argued, it would 
not be required to accrue interest 
income from an unrelated 
corporation in the same financial 
condition as its subsidiary, it should 
not be required to recognize 
interest income from _ the 
subsidiary. The Service conceded 
that it could not allocate interest 
income to the taxpayer under 
Section 482 if the subsidiary’s 
financial condition was such that 
accrual of interest income would 
have been precluded had the loans 
provided for reasonable interest. 
Based on the facts presented and 
the stipulated proposition of law, 
the court) concluded that no 
reasonable expectation of 
collection existed and refused to 
sustain the allocation. This defense 
was not successful in Hennessey, 
TCM 1977-122, where the Tax 
Court held that based on the facts 
presented the lender had a 
reasonable expectation of 
collection. Since it is often loss or 
insolvent corporations that are not 
charged interest by their affiliate, 
the “insolvent affiliate” defense is 
likely to be seen again. 


Conclusion 


The Tax decision in 
Latham Park represents a 
capitulation on the “creation of 
income” issue. In cases of loans and 
advances the concept that money is 
a fungible commodity and may 
help the debtor in ways other than 
the direct creation of income 
appears to have carried the day. the 
Latham Park case also elevates to its 
proper importance the concept that 
the Service may make a §482 
adjustment in order to place a 
controlled taxpayer on a tax parity 
with an uncontrolled taxpayer, by 
determining, according to the 
standard of an_ uncontrolled 
taxpayer, the true taxable income of 
the controlled taxpayer. Latham 
Park did, however, leave certain 
collateral questions unanswered, 
and, most importantly, injected into 
the picture the possibility that the 
interest deduction, instead of the 
interest income, will be allocated in 
future cases. This proposition may 
have wide impact. oO 
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Gardner v. Florida: Toward Full Disclosure 
of the Presentence Investigation Report 


By William H. Harrell 


Rule 3.713 of the Florida Rules of 
Criminal Procedure provides that 
there shall be disclosure of all 
factual material and any physical or 
mental evaluations to the 
defendant. It is clear, however, that 
any further disclosure is 
discretionary with the courts. The 
committee note to Rule 2.713 states 
that the rule represents a 
compromise between the 
philosophies of full disclosure and 
complete confidentiality. 

There have been many instances 
where erroneous factual data have 
been presented in a PSI which 
resulted in an unjust sentence. For 
example, defendants have been 
sentenced on the basis of charges 
which had been dismissed because 
the dismissals did not appear in the 
Similarly, defendants have 
been severly sentenced based ona 
grossly inaccurate arrest record 
contained in the PSI2 Rule 3.713 
should virtually eliminate such 
manifest injustices as competent 
defense counsel has ample 
opportunity to correct factual 
errors in a PSI. 

Unfortunately, the more 
invidious problem of nonfactual 
gossip, hearsay, rumor and 
prejudice appearing in presentence 
reports is left within the 
confidential or discretionary 
portion of the rule. This writer has 
otten been aghast at the type of 
opinion gossip found in 
presentence reports and shudders 
every time the confidential portion 
is not revealed. Case law is replete 


with examples of abuse. In State v. 
Pohlabel,’ the defendant had been 
employed to paint the interior of an 
apartment and while there stole the 
owners checkbook and_ subse- 
quently wrote several checks 
totaling $1,467. He was sentenced 
to seven consecutive three-to-five 
year terms, thus resulting in a term 
of 21 to 35 years. 

Eight years after the conviction, 
the defendant for the first time was 
able to examine the presentence 
report. In it he discovered a 
generally viperish personal attack 
by the probation officer who 
stated, for example, that the 
defendant had a “contemptuous 
attitude toward law enforcement 
agencies” and was a “master of 
deception.” This highly prejudicial 
attitude, coupled with some factual 
error, moved the prosecutor to join 
in a motion for resentencing, which 
was finally granted some nine years 
after the original conviction and 
sentence. 

Such difficulties in a presentence 
report are not rare.‘ Recently, the 
Second Circuit has emphasized the 


need in federal cases for the 
defendant to be provided an 
opportunity to rebut general 


hearsay in a PSI holding that “the 
contents of the reports are not 
subject to the rules of evidence, and 
experience has shown that they are 
heavily relied upon by sentencing 
judges. Accuracy is therefore of 
prime concern.” 

The constitutionality of 
sentencing based upon information 


criminal low 


elicited out of court was first upheld 
by William v. New York,® in which 
the Supreme Court held that the 
courts could sentence on 
information other than evidence 
admitted in the guilt determination 
process and not violate due process 
or the confrontation clause. It 
should be noted, however, that 
while Williams has been relied upon 
by lower courts to hold that due 
process does not require disclosure 
to the defendant of information 
contained in the presentence 
report, such an interpretation of 
Williams is erroneous. The 
Supreme Court did not address that 
issue in Williams and has never held 
in any other case that disclosure of 
the presentence report not 
required. 

There have been three basic 
arguments generally advanced for 
not disclosing the presentence 
report to the defendant. First, it has 
been suggested that disclosure 
would dry up. sources of 
information. “To get information, 
especially of an intimate sort, the 
social investigator must be able to 
give firm assurances of 
confidentiality; if people generally 
learn that supplying information 
will get them into court or plunge 
them into a neighborhood feud, 
they will no longer share their 
knowledge and impressions . . . 

The second reason commonly 
advanced for not disclosing the 


' Townsend v. Burke, 334 U.S. 736 (1948). 

2 State v. Pohlabel, 61 N.J. Super. 242, 160. 
A. 2d 647 (App. Div. 1960). 

* See, United States v. Meyers, 374 F. 2d 
707 (3 Cir. 1967); State v. Killian, 91 Ariz. 140 
370 P.2d 287 (1962). 


VOLUME 52, NUMBER 5, MAY 1978 


5 United States v. Robin, 545 F.2d 775, 776 
(2d Cir. 1976). 

6 337 U. S. 241 (1947). 

* Paulsen, Kent v. United States: The 
Constitutional Context of Juvenile Cases, 
1966 Sup. Cr. Rev. 167, 180. 

8 18 N.Y. 2d 230, 237; 219 N.E. 2d 419, 423 
(1966). 


William H. Harrell, Melbourne, is a 
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College for Criminal Defense Lawyers at the 
University of Houston College of Law. 
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Satellite Beach and an adjunct professor of 
business law at the Florida Institute of 
Technology. He is author of “Speedy Trial in 
Florida,” published in The Florida Bar 1978 
Criminal Law Manual. 
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presentence report is that disclosure 
would interminably delay the 
proceedings. In People v. Peace,® it 
was held that “to require the court 
to permit examination and 
controversy over each part of a 
probation report would, in large 
part, defeat the very purpose of the 
report by extending the process to 
the point at which it is no longer a 
practical tool for the court's 
guidance in the exercise of its 
discretion.” 

Thirdly, there is the argument 
that disclosure of parts of some 
presentence reports concerning 
rehabilitation can hinder or 
affirmatively harm rehabilitative 
efforts of the defendant. 

In the landmark capital case, 
Gardner v. Florida,’ the U. S. 
Supreme Court addressed all three 
arguments and rejected them. 

As to the argument for secret 
sources of information, the Court 


held: 


But consideration must be given to the 
quality, as well as the quantity, of the 
information on which the sentencing judge 
may rely. Assurances of secrecy are 
conducive to the transmission of confidences 
which may bear no closer relation to fact 
than the average rumor or item of gossip, 
and may imply a pledge not to attempt 
independent verification of the information 
received. The risk that) some of the 


information accepted in confidence may be 
erroneous, or may be misinterpreted by the 
investigator, or by the sentencing judge, is 
manifest.!" 

state’s suggestion that full 
disclosure would result in serious 
delay in the proceedings was 
responded to py the Court holding: 
In those cases in which the accuracy of a 
report is contested, the trial judge can avoid 
delay by disregarding the disputed material. 
Or, if the disputed matter is of critical 
importance, the time invested in ascertaining 
truth would surely be well spent, . . .!! 

The Court disposed of the 
argument that disclosure would 
occasionally disrupt the process of 
rehabilitation by saying: “The 
argument, if valid, would hardly 
justify withholding the report from 
defense counsel.” !2 

While the Gardner case was a 
capital case and its immediate 
impact on full disclosure limited 
thereby, it nonetheless contained 
language pertaining to the general 
sentencing process and the 
confidential presentence  investi- 
gative report which gives rise to a 
reasonable belief that the 
heretofore confidential nature of 
the PSI may be subject to attack in 
all felony cases. 

Past cases have raised the 
possibility of an argument 
proceeding from the need for the 
effective assistance of counsel 
which would require him to have 
access to the presentence report to 
assure its accuracy.'? In Gardner, 


997 S. Ct. 1197 (1977). 

Td. at 1205. 

"Td. at 1205. 

"2 Td. at 1206. 

'S Townsend v. Burke, 334 U.S. 736 (1948) 
and United States v. Myers, 374 F.2d 707 (3d 
Cir. 1967). 

97S. Ct. at 1206. 

at i205. 


'6 383 U.S. 541 (1966). 

'7 386 U.S. 605 (1967). 

'S 383 U.S. at 564 n. 32 (1966). 

'’ Example taken from: AMERICAN Bar 
ASSOCIATION, PROJECT ON MINIMUM 
STANDARDS FOR CRIMINAL JUSTICE, 
SENTENCING ALTERNATIVES AND PROCEDURES 
220-21 (Approved draft 1968). 

20 348 So.2d 1189. 
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the court strongly recognized this 
point by stating: 

.. erroneous premise that the participation 
of counsel is superfluous to the process of 
evaluating the relevance and significance of 
aggravating and mitigating facts. Our belief 
that debate between adversaries is often 
essential to the truth seeking function of trials 
requires us also to recognize the importance 
of giving counsel opportunity to 
comment on facts which may influence the 
sentencing decision.'4 
The Court) emphasized, by a 
lengthy discussion, the consti- 
tutional developments recognizing 
the critical nature of the sentencing 
stage in criminal proceedings. The 
Court held: 

... the sentencing process, as well as the 
trial itself, must satisfy the requirement of 
the due process clause. Even... the 
sentencing is a critical stage of the criminal 
proceeding at which he is entitled to the 
effective assistance of counsel. 

This general language, which 
does not limit itself to capital cases, 
would indicate a good possibility of 
expansion of Gardner to noncapital 
cases. By relying on the due process 
clause rather than the eighth 
amendment, the plurality has left 
the door open for future 
consideration of full disclosure of 
the presentence report in all felony 
cases or, perhaps, all cases 
involving possible incarceration. 
The Gardner case follows a trend 
discernible within the Court which 
began with Kent v. United States,'® 
and Specht v. Patterson," in which 
defendants were afforded an 
opportunity to rebut sentencing 
information. In Kent, the Supreme 
Court observed, in a different but 
still strikingly similar context, 
“perhaps the point of it is that while 
nondisclosure may contribute to the 
comfort of the staff, disclosure does 
not cause heaven to fall.”'® 

Perhaps an example can _ best 
bring together the foregoing law 

and policy to make the point. 

Assume there are two statutes, one 

defining the offense of robbery and 

providing a 10-year maximum 
term, and the other defining the 
offense of armed robbery and 
providing a 20-year maximum. It 
would be unthinkable in _ this 
country to permit the defendant to 
be convicted of robbery under the 

first statute and yet sentenced to 20 

years under the second because of a 

presentence report submitted to the 

court by a probation officer which 
contained within it the allegation 
that the defendant was armed. 
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Defense of this result on the ground 
that the sources of such information 
would dry up if the defendant were 
told about it would be dismissed 
out of hand. 

But, contrast a jurisdiction which 
takes a different approach. Assume 
here that the legislature has defined 
only one offense of robbery and 
had remitted to the sentencing 
court the job of grading the 
offender within the range of a 15- 
year maximum term. In_ this 
context, we seem quite prepared to 
admit the propriety of the same 15- 
year term on the same ground, 
namely that the defendant was 
armed. Yet, this time we make no 
requirement that the defendant be 
informed that the judge may act on 
this basis. 

This writer finds little or no 


I've got to get back in the 


year or so ago. Too ma 


gee again. Make things 
click again. Like they were.a | 


relevant difference between the 
two cases. Why is it that when the 
legislature grades the severity of 
different circumstances under 
which the same basic offense can 
occur we require notice of the facts 
that distinguish the different levels 
of punishment which are available, 
and yet when courts are given 
unlimited discretion to engage in 
the same grading process no notice 
is necessary? Is there not an 
argument that the defendant in the 
latter case is more in need of notice 
as a practical matter than he is in the 
former?!® This writer would 
suggest that such is the case. 

The Fourth District Court of 
Appeal, in Levin v. State,” was 
directly confronted with the issue 
of the applicability of Gardner toa 
noncapital case and held that 


things 
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Gardner applied only to capital 
cases, and until the Supreme Courts 
of Florida or the United States 
should rule differently, they felt 
constrained by prior rulings on the 
question to permit the confidential 
portion of the PSI not to be 
disclosed. Levin was not further 
appealed. 

In closing, it should be pointed 
out that argument for full disclosure 
need not be limited to constitutional 
considerations. It can be advanced 
as a matter of policy that full 
disclosure of a presentence report 
should be required because such a 
practice will increase the fairness of 
the system, because it will increase 
the appearance of fairness, and 
because it will assure a greater 
degree of accuracy in the 


sentencing determination. oO 
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Of Indians, Attorneys’ Fees, Judges, Roses, Horses, 
“What's in a Name?,” Horsefeathers, and High 


Insurance Premiums 


By Ella Jane P. Davis 


“Man,” quoth the ancient Indian, 
“is the only bird that fouls its own 
nest.””' My Daddy taught me that bit 
of wit and wisdom before I ever 
thought of going to law school; but 
since admission to the Bar I have 
often had cause to reflect on 
Daddy’s and the old_ Indian’s 
precept. 

For a while there, it seemed that 
the only “birds” fouling the 
“workmen’s compensation nest” 
were claimants’ attorneys, often 
deplored for wanting a workmen’s 
compensation fee based solely 
upon benefits obtained without 
regard to hours actually worked or 
the complexity of the fact situation 
of a case or the legal issues involved. 
But effective July 1, 1977, judges of 
industrial claims were statutorily 
required to consider eight specific 
elements? before setting the 
claimant’s attorneys’ fees. [Actually 
F.S. $440.34 et seq. (1977) adopted 
nothing radically new in the long 
revered criteria of Lee Engineering 
Co. v. Fellows, but the amendment 
did, for the first time, incorporate 
and give statutory clout to the 
Advisory Council Guidelines of 25 
percent of the first $5,000 in 
benefits secured, 20 percent of the 
next $5,000 in benefits secured, and 


15 percent of the remaining amount 
of benefits secured, which, 
previously, judges of industrial 
‘aims might freely ignore or 
utilize.| Since these new criteria 
have not even had the test of one 
year in use, it is difficult at this time 
to analyze their effectiveness. 
Fairness would seem to require that 
no attack be made on the new F.S. 
$440.34 guidelines until they have 
been tested for at least 12 months. 
In this vein, it further appears that 
Justice England has finally put to 
rest the vague hope that benefits 
obtained for the claimant by his 
attorney would be sole 
consideration of JICs in’ cases 
commenced before July 1, 1977, 
but his pronouncement in United 
States Steel Corp. v. Green} 
We have previously condemned the practice 
of computing fee awards as a percentage of 
the ultimate benefits awarded the 
claimant. An attorney's fee is, after all, 
supposed to represent compensation for 
services rendered, and although the Code of 
Professional Responsibility recognizes that 
“results obtained” may be taken into 
account, it was capricious to find identical 
services might be worth $1,200 or $13,000 
depending upon the mathematics of the 
workmen’s compensation award. 


Concurrently, the real necessity 
for adequate claimants’ attorneys’ 


' Tt is unlikely, but Daddy may have been 
paraphrasing a letter written to President 
Franklin Pierce in 1855 by Chief Sealth of the 
Duwamish Tribe, which inhabited what is 
now the State of Washington, protesting the 
President's proposal to buy the tribal lands. 
The letter is reproduced at pp. 115-116 
Durry, Sucar Biurs (1975) quoting trom 
Dale Jones of Seattle. The letter warns of the 
white man’s corruptive destructive habits. In 
pertinent part, Chief Sealth, whose very 
name was corrupted into “Seattle” said, “... 
Continue to contaminate your bed and you 
will one night suffocate in your own waste.” 

2 Lee Engineering Co. v. Fellows, 209 
So.2d 454 (Fla. 1968), essentially provided 
what the Act now provides, that the 
following must be considered by the JIC in 
setting an attorney's fee: (a) time and labor 
required, the novelty and difficulty of the 
questions involved, and the skill requisite to 
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perform the legal service properly; (b) the 
likelihood, if apparent to the claimant, that 
the acceptance of the particular 
employment will preclude employment of 
the lawyer by others or cause antagonisms 
with other clients; (c) the fee customarily 
charged in the locality for similar legal 
services; (d) the amount involved in the 
controversy and the benefits resulting to the 
claimant; (e) the time limitation imposed by 
the claimant or the circumstances; (f) the 
nature and length of the professional 
relationship with the claimant; (g) the 
experience, reputation, and ability of the 
lawyer or lawyers performing the services; 
(h) the contingency or certainty of a fee. 

3 353 So.2d 86 (Fla. 1977); (DLS 4-3292) 

4S. Ct. Case Number 50,609 (September 
29, 1977); (DLS 4-3249) 

* Slepin, Attorney’s Fees 52 Fi. B. J. 35 
(January 1978). 


fees paid for by the employer/ 
insurance carrier has recently been 
recognized by the court. Observe 
the able opinion by Justice 
Sundberg in The Ohio Casualty 
Group v. Parrish* and quoted by 
Stephen Marc Slepin in an earlier 
Journal article? 


... If the services of an attorney become 
necessary, and the carrier is ordered to pay 
compensation, attorneys’ fees must be 
assessed against the carrier so that. the 
benefits awarded the employee will 
constitute a net recovery .... Thus, inadding 
attorneys’ fees to the injured worker's award, 
Section 440.34 Florida Statutes, (1975) 
discourages the carrier from unnecessarily 
resisting claims in an attempt to force a 
settlement upon an injured) worker. In 
addition, if the worker has a meritorious 
case, an attorney will be inclined to represent 
him, realizing that a reasonable fee will be 
paid for his labor and not deducted from 
perhaps a modest benefit due the claimant. 
Conversely, if the attorney believes the 
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claim is frivolous, he would be inclined to 
decline representation. 


These recent cases amplify the 
Industrial Relations Commission 
case law requirement that 
claimants’ attorneys keep complete 
time records, account for how those 
hours are used and prove that the 
time spent in these pursuits was 
reasonable and necessary (not just a 
learning experience for green 
counsel), and exclude hours spent 
on just) “hand-holding” with a 
distraught claimant-client;® which 
case law requirements also should 
continue to be reflected in’ the 
attorneys’ fees awarded since the 
new statute has gone into effect. 

Now new criticism is emerging, 
however, against the industrial 
claims judiciary as the “birds” 
fouling the nest. 


CUSTOM DESIGNED BINDERS FOR YOUR 
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AND SHIPPING 


As everyone’ who practices 
workmen’s compensation law in 
Florida must be aware by now, 
there has been a major effort by the 
judges of industrial claims 
themselves and in their behalf, by 
the Workmen’s Compensation 
Section of The Florida Bar, to 
assimilate the claims judiciary 
somehow into Article V of the 
“new” constitution. Why? Well, 
except for the perverse answer that 
a “judge” [like a “rose” is a “rose” is 
a “rose” | is a “judge” is a “judge” isa 
“judge”, the issues have not been 
made abundantly clear to the Bar at 
large. That may be a formidable 
topic for a later article, but just now 
it suffices to say that the topic of 
workmen's compensation judges of 
industrial claims becoming Article 
V judges is probably moot, except 
insofar as it may have precipitated 
an assault on their status as Article 
IV judges! 

Proposed legislation for the 1978 
Legislative Session has the potential 
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of undermining the — impartial 
judicial function performed by the 
JICs. Among several proposals for 
modifying Florida’s procedural 
structure for determining 
entitlement to benefits is one which 
urges that panels of three medical 
doctors’? (appointed either by the 
IRC or the Division of Labor, which 
is synonymous for administrative 
purposes with the Bureau of 
Workmen's Compensation) 
determine physical impairments, 
and later, after an enforced delay, a 
panel comprised of labor 
representative, a management 
representative and an uncommitted 
representative determine disability 
(loss of wage-earning capacity). 
| Another proposed alternative is to 
computerize the system of 
impairment ratings a la California’s 
monumental experiment in fiscal 
waste. Panels would then only 
apply to disability findings.] Each 
of these three-person panels would 
be overseen by a judge of industrial 
claims sitting apparently in sort of 
the capacity that the legal officer 
formerly occupied at court- 
martial. The purpose of the 
proponents of this change is to 
encourage accountability of the 
JICs or other trier(s) of facts to their 
employer and insurance carrier 
“constituents” as well as to their 
claimant “constituents” and to 
reduce compensation 
insurance premiums. The purpose 
is unquestionably legitimate, but 
the method should be examined 
carefully by an economist. 
Courtesy of this same type of 
“reduce premiums or die trying” 
reasoning, F.S. §440.39(3)(a) was 
amended, effective July 1, 1977, to 
give the employer or his workmen’s 
compensation insurance — carrier 
only 100 percent subrogation of all 
third party judgments as opposed 
to 50 percent of all judgments and 
setilements as the Act had read for 
the previous three years. One 
hundred percent subrogation as to 
both judgments and settlements 
was undoubtedly what was aimed 
at by the “premium reduction at 
any costs” elements. And _ circuit 
judges may, via case-by-case inter- 
pretation’ hold that they 
accomplished their goal, but the 
method was, at the very least, 
sloppy draftsmanship. The same 
elements have advocated 
legislation to abolish temporary 
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partial (TP) disability benefits, 
apparently because it is believed 
that this classification of benefits 
represents only a benefit to the 
claimant and no benefit to the 
employer/insurance carrier. Yet 
KImer Friday, chairman of the 
Industrial Relations Commission, 
has written or inspired numerous 
decisions over the better part of 
four years, educating the 
workmen's Compensation bar and 
his colleagues on the commission 
that “maximum medical improve- 
ment” (MM1) signals the beginning 
of permanent disability, but that the 
higher temporary total disability 
payments do not necessarily 
continue up to MMI date and the 
commission will uphold the 
employer/insurance carrier's 
entitlement to cut its losses by 
paying only temporary partial 
disability benefits so long as the 
claimant attains some 
capacity before 
Horse sense has got to creep in 
here somewhere. Maybe subro- 
gation recoveries for employer/ 
insurance carriers, and temporary 
partial disability benefits which 
reduce employer/insurance 
carrier's outlay of benefits are not 
overwhelming issues. Please don’t 
write nasty letters; | said “perhaps” 
by way of being tacetious, but 
substituting panels selected by the 
agency for judges of industrial 
claims who are impartial, legally- 
trained constitutional officers, 
appointed by the Governor and 
merit-reviewed by local district 
nominating Commissions made up 
of responsible lawyers and 
laymen,'” is something else again. 
The old saw that “a camel is a 
horse designed by a committee” is 
probably analogous to a decision on 
an impairment or disability rating 
achieved by a panel. Horse sense 
must question if three doctors who 
have never examined or treated the 
claimant can reach one, unified, just 
result in reviewing reports from 
several other authorized and 
unauthorized doctors who have 
examined and treated the claimant. 
Horse sense must question if three 
laymen with statutorily built-in 
labor, management and so-called 
“uncommitted” biases can ever 
reach a unified, just result on loss of 
wage-earning capacity. The labor- 
management appointment system 
did not work well when the former 


arming 


VOLUME 52, NUMBER 5, MAY 1978 


FIC was run on this type of “spoils” 
system, and the legislature has since 
acted, over a period of time, to 
abolish any hint of a “spoils” system 
or built-in conflict of interest 
problems at the first appellate level 
by requiring the commissioners to 
be judicially The 
National Labor Relations Board 
and the Florida Public Employees 
Relations Commission can attest 
that the three-way splits of power, 
which they police, which 
incorporate unions and manage- 
ment for decision-making 
purposes, often involve inter- 
minable negotiations and create 
expense rather than minimize it. 
The proposed panelists for 
workmen’s compensation purposes 
are to be paid out of the Workmen’s 
Compensation Administrative 
Trust Fund created by F.S. $440.50; 
see also $440.51. That means 
the fund would be paying. six 
additional salaries per division and 
there are 14 divisions!!? Certainly 
part-time employment of medical 
and partisan panelists may give rise 
to docket lag time and to conflict of 
interest problems (especially if the 
doctors maintain their own private 
practices and the disability 
panelists remain unwaveringly 
committed to their —statutorily- 


blessed biases); but even part-time, 
the use of panelists is going to costa 
lot of money. Try to tell an 
economist that additional cost and 
docket lag problems are not going 
to be reflected in workmen's 
compensation insurance premiums 
and he will say, “Horsefeathers!” 


My Daddy used to mutter a lot in 
Gaelic. (His Daddy hopped a boat 
from Scotland when the hopping 
was good.) When asked what this 
word or that word meant in English 
Daddy would invariably reply that, 
“In polite society it could only mean 
‘horsefeathers’!” I still neither speak 
nor understand Gaelic, but I have 
read the case of Regina v. 
Ojibway," a law text spoof of 
statutory construction in which the 
Supreme Court of Canada was 
ridiculed as interpreting a statute 
forbidding the shooting of small 
birds, to require sentencing of an 
Indian who had replaced his saddle 
with a feather pillow, and then, shot 
his pony (still wearing the pillow) 
when the pony’s leg was broken, 
because the pony met the statutory 
definition of a “small bird” as “an 
animal covered with feathers.” 
Horsefeathers, one assumes. 


A rose may be arose but a panel is 
horsefeathers! oO 


® Burk Construction Corp. v. ‘Terribile, 
IRC Order 2-2863(s) (October 30, 1975); 
Somerset Construction Co. v. Valdes, IRC 
Order 2-2989 (June 30, 1976) cert. den. in 
Valdes v. Somerset Construction Co., 345 
So.2d 428 (Fla. 1977); Kelly Tractor Co. v. 
Jarrell, IRC Order 2-3018 (August 19, 1976) 
cert. den. at 348 So.2d 949, (Fla. 1977), are 
only a few representative cases. 

*At this writing, it appears medical 
doctors will be utilized to the exclusion of all 
other medical practitioners, including 
chiropractors or even osteopaths, if the 
legislation is successful. 

‘Tf the order of the circuit court which 
approves a settlement agreement can be 
construed as a “judgment”, it follows that all 
third party settlements could be held up until 
100 percent subrogation is acquiesced in by 
the parties and approved by the circuit court 
judge. 

® Doty Exterminating Co. v. Jones, IRC 
Order 2-2617(s) (December 6, 1974): 
National Brauds of Ft. Lauderdale v. 
Anderson, IRC Order 2-2642(s) (January 14, 
1975), see special concurrence by Friday, C; 
Local Cartage Inc. v. Burgio, IRC Order 2- 
2758 (August 13, 1978) cert. den. at 312 So.2d 
740 (Fla. 1975); AAA Air Conditioning v. 
Tannozzini, IRC Order 2-2782 (September 
10, 1974) cert. den. at 314 So.2d 586 (Fla. 


1975); Martin-Marietta Corp. v. Larrow, 


IRC Order 2-2802(s) (May 30, 1975); North 


American Rockwell v. Filliben, IRC Order 
2-2831(s) (August 13, 1975); Wollard Aircraft 
Equipment Inc. v. Warren, IRC Order 2- 
2962 (May 7, 1976) cert. den. at 339 So.2d 
1172 (Fla. 1976), among a few. 

" In order to be retained in office, a JIC 
must meet. statutory criteria) before the 
appellate district Judicial Nominating 
Commission in the appellate district in 
which the judge principally conducts 
hearings. This procedure is similar to the 
recently-adopted constitutional amendment 
governing merit selection of —formerly- 
elected Article V appellate judges. ‘The JNC 
is made up of lawyers and laymen. Its report 
goes directly to the Governor six months 
before the expiration of the JIC’s term. See 
Star. §440.45(2). 

" Bia. Srar. §20.17(3)(a). 

'2 Although amendments can alter any bill 
significantly, the concept at this writing 
appears to be one panel per division plus 
however many judges are now presently 
allocated per division; so, although there are 
presently 27 JICs spread out among 14 
divisions, there would still only be 14 doctor 
panels and 14 labor-management panels. 

'3 A totally fictional case cited in Judicial 
Humour-Coastruction of a Statute, 8 Crm. 
L. Q. 137-9 (1965-66) (Canadian journal for 
criminal law for judges, magistrates, 
lawyers, and police officers). 
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Labor Unions to Organize Law Firms? 


by Susan Potter Whisenand 


Historically, the National Labor 
Relations Board! (hereinafter 
referred to as the Board) has 
declined to exercise its jurisdiction 
over law firms. As recently as 
October 23, 1973, in Bodle, Fogel, 
Julber, Reinhardt & Rothschild? 
the Board had affirmed this 
position. Its rationale was that law 
firms were not sufficiently 
implicated in interstate commerce 
so as to substantially affect 
commerce if they suffered a work 
stoppage because of a labor 
dispute. Less than four years later, 
in 1977, the Board reversed its 
position and in Foley, Hoag ¢ 
Elliot,’ concluded the disruptive 
effect on commerce, if a law firm 
was the subject of a labor dispute, 
was no different than that caused 
by any other service industry. The 
change in the Board’s philosophy is 
traceable to two occurrences. The 
first change was in the composition 
of the Board: two members retired 
and two new members’ were 
appointed. The second change was 
in the judicial perception of the 
posture of the legal profession. The 
Supreme Court, in Goldfarb v. 
Virginia State Bar,4 concluded that 
the legal profession was in fact 
engaged in commerce. 

This article will attempt to 
highlight these changes. In 
addition, it will set forth the 
minimum jurisdictional standards 
applied by the Board, the units 
determined to be appropriate for 
collective bargaining in law firms, 
and some possible effects of the 
Board's decision. 

From Bodle to Foley 


On May 4, 1977, the National 
Labor Relations Board in the 


' Established by The National Labor 
Relations Act, 29 U.S.C. §153 (1970). 

2 206 N.L.R.B. 512 (1973); see also Evans 
& Kuntz Ltd., 194 N.L.R.B. 1216 (1972). 

3 929 N.L.R.B. No. 80; 95 L.R.R.M. 1041 
(May 4, 1977). 

4 421 U.S. 773 (1975). 


VOLUME 52, NUMBER 5, MAY 1978 


landmark Foley decision’ held that 
it would no longer refuse to exercise 
its jurisdiction over law firms and, 
therefore, those firms meeting 
certain minimum jurisdictional 
standards would be subject to the 
terms of the National Labor 
Relations Act (hereinafter referred 
to as the “Act’’), including 
organization by labor unions. 

In its previous decision in the 
Bodle case,’ the Board had denied a 
representation petition filed by the 
union. The Board altered _ its 
position for two reasons. The first 
reason was a change in _ the 
composition of the Board. 
Chairman Miller and member 
Kennedy, who in conjunction with 
member Jenkins had constituted 
the majority in Bodle, retired from 
the Board prior to the Foley 
decision. The second was_ the 
Supreme Court’s decision in 
Goldfarb. 

The Bodle firm, located in Los 
Angeles and composed of five 
partners and seven associates, was 
engaged primarily in the practice of 
labor law and represented labor. 
The firm received annual gross fees 


in excess of $500,000. It also 
represented one defense 
contractor, who did work in 


Vietnam, from which it received 
fees in excess of $50,000. Moreover, 
as set forth by dissenting members 
Fanning and Penello, the firm 
represented local, national and 
international unions, many of which 
were engaged in the transporta- 
tions, aerospace, maritime, 
commercial and industrial fields. 
The dissent also noted that, because 
of its clientele, the firm regularly 
appeared before federal regulatory 
agencies. In addition, each of the 12 
attorneys averaged at least three to 


5 229 N.L.R.B. No. 80; 95 L.R.R.M. 1041 
(May 4, 1977). 

5 Bodle, Fogel, Julber, Reinhardt & 
Rothchild, 206 N.L.R.B. 512 (1973). 

7 Goldfarb v. Virginia State Bar, 421 U.S. 
773 (1975). 


lobor law 


five trips per year out of the State of 
California. 

The majority, consisting of 
Chairman Miller and members 
Jenkins and Kennedy, although 
readily conceding their authority to 
do declined to assert 
jurisdiction over law firms. They 
reasoned that interstate commerce 
would not be substantially affected 
if a labor dispute resulted in a work 
stoppage in the Bodle firm or any 
other law firm. The majority 
recognized that a lawyer assisted in 
the negotiation and creation of 
interstate agreements but 
concluded that the lawyer 
participated as “advisor, counselor, 
and draftsman” and “is cast not in 


29 U.S.C. §164 (1970). 
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the role of principal, but as helper to 
the party (his client) who is the 
moving force in commerce.”? When 
Foley came before the Board, 
Chairman Miller's and member 
Kennedy's term expired; 
members Murphy and Walther had 
been appointed. 

‘The second reason for the change 
was the United States Supreme 
Court’s decision in Goldfarb. v. 
Virginia State Bar. A_ Virginia 
couple had been unable to retain for 
less than a fixed fee an attorney to 
perform a title examination on real 
estate. They had_ instituted suit 
against the Virginia Bar on the 
grounds that the minimum fee 
schedule was violative of the 
Sherman Act. 

The Court rejected the argument 
expounded by the county bar 
association that a learned 
profession was not “trade or 
commerce” and agreed that the 
minimum fee schedule constituted 
price fixing in violation of the 
Sherman Act. The Court reasoned 
that: “Whatever else it may be, the 
examination of a land title is a 
service’; the exchange of such a 
service for money is “commerce” in 
the most common usage of that 
word.”!" 

When presented with the 
representation petition in Foley, the 
Board, citing the dissent in Bodle 
and the Goldfarb) opinion, 
unanimously concluded that law 
firms as a class did have a 
substantial impact interstate 
commerce. Chairman Fanning and 


9 206 N.L.R.B. at 513. 
1 421 U.S. at 787-88. 


member Penello adhered to their 
position as expressed in the dissent 
in Bodle, and further noted that the 
Supreme Court had reached 
substantially the same conclusion in 
Goldfarb. Members Murphy and 
Walther were in substantial 
agreement. Member Jenkins 
concluded that the Goldfarb 
decision undercut the rationale of 
the majority in Bodle. The Board 
noted that other personal service 
professions, including the medical 
and dental professions, were 
subject to the Act and that nothing 
in the legislative history of the Act 
justified the exclusion of law firms 
from the Board’s jurisdiction. 
Therefore it) was unanimously 
concluded that the Board would 
exercise its jurisdiction over law 
firms. 

Even though the Board asserted 
jurisdiction over law firms, as a 
category, it will not exercise its 
jurisdiction over every law firm. As 
in other categories of enterprise, the 
Board establishes minimum 
jurisdictional standards to enable it 
to hear only those cases of an 
economic impact that could 
substantially affect commerce. The 
Board did not establish a 
jurisdictional standard in Foley, but 
did subsequently in Camden Legal 
Services."' 

Jurisdictional Standards 

The Board historically applies 
only monetary jurisdictional 
standards and has held an election 
for representation between as few 
as two employees.'? Therefore, 
jurisdiction is determined by gross 


"931 N.L.R.B. No. 47; 95 L.R.R.M. 1545 
(Aug. 8, 1977). 

2 Crispo Cake Cone Co., Inc., 190 
N.L.R.B. 352 91971); Kentucky Synthetic 
Rubber Corp., 95 N.L.R.B. 453 (1951). 


publications. 
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revenue and not by the number of 
employees. Three months after 
Foley, in Camden Legal Services, 
the Board decided to limit its 
assertion of jurisdiction to those law 
firms that receive at least $250,000 
in gross annual revenues. Camden 
Legal Services was a nonprofit New 
Jersey corporation which provided 
legal assistance noncriminal 
proceedings to indigents. The 
organization was funded by the 
federal, state and county 
governments and, to lesser 
degree, by the county” bar 
association. Camden was 
determined by the Board to have 
gross annual revenue of $9 million 
and to have purchased goods and 
services in excess of $50,000 from 
firms engaged in interstate 
commerce, such as West Publishing 
Co., Bell Telephone, Prudential 
Insurance Co. and Xerox. Camden 
Legal Services therefore met the 
jurisdictional standard was 
subject to the National Labor 
Relations Act. 

Once the Board has determined 
that a law firm is subject to the Act, 
it must then determine which 
employees are covered by theAct. 
If a union has petitioned to 
represent a unit of employees, the 
Board must then decide if the 
petitioned unit constitutes a unit 
appropriate for collective 
bargaining.'? Of course, as 
discussed below, group 
colloquially referred to as a “labor 
union” is not a necessary party in 
determining whether an employer 
has violated the rights of employees 
under the Act.'4 
A Unit Appropriate For 
Collective Bargaining 


It is not surprising that a unit 
composed of “all paralegals, 


18.99 U.S.C. §159 (b) (1970). 

“The term ‘labor organization’ means 
any organization of any kind, or any agency 
or employee representation committee or 
plan, in which employees participate and 
which exists for the purpose, in whole or in 
part, of dealing with employers concerning 
grievances, labor disputes, wages, rates of 
pay, hours of employment, or conditions of 
of work.” 29 U.S.C. §152(5) (1970). See also 
29, U.S.C. §157 (1970) which states: 
“Employees shall have the right to. self- 
organization, to form, join, or assist labor 
organizations, to bargain collectively 
through representatives of their own 
choosing, and to engage in other concerted 
activities for the purpose of ... mutual aid or 
protection, and shall also have the right to 
retrain from any or all such activities... .” 
(Emphasis added.) 
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secretaries, receptionists, clerks, 
assistant bookkeepers and clerical 
assistants, excluding administrative 
assistants, bookkeeper and _ office 
manager” was held to constitute a 
unit appropriate for collective 
bargaining in Camden. What may 
shock many lawyers is that the Act 
does not exclude professional! 
employees. In fact, under §9(b)(1) 
of the Act, professionals—as 
defined by the Act—are 
specifically included.’ In. Wayne 
County Legal Services,'® another 
case decided by the Board in May 
1977, the Organized Workers of 
Legal Services (hereinafter referred 
to as OWLS) filed a representation 
petition seeking to represent “all 
staff attorneys, including Attorney 
I's (recent law school graduates 
who have not passed the bar); 
excluding supervisory attorneys, 
paralegals, secretaries, law students 
and investigators.” The OWLS was 
formed in February 1976 for the 
purpose of representing the above 
described employees of the Wayne 
County Legal Services. The 
employer, a nonprofit Michigan 
corporation, indirectly funded by 
congressional appropriation, 
represented indigent clients. The 
Board determined that the 
employer operated as a private law 
firm in most respects and that the 
OWLS was a labor organization as 
defined by the Act. The Board 
therefore found that a_ unit 
composed of attorneys, as set forth 
above, was appropriate for 
collective bargaining. It should be 
noted that the inclusion of attorneys 
was not at issue. The question 
resolved affirmatively by the Board 
was whether law school graduates, 
who had not passed the Michigan 
State Bar Examination, should be 
included in the same unit as staff 
attorneys. 

It is conceivable, moreover, that 
a law firm could have two separate 
bargaining units. Unless a majority 
of the professionals vote for such 
inclusion, §$9(b)(1) of the Act 
precludes the Board from finding a 
unit appropriate that includes 
professional and nonprofessional 
employees. Therefore, file clerks, 
paralegals nonconfidential 
secretaries could constitute one 
bargaining unit and associate 


99 U.S.C. §152(12) (1970). 
299 N.L.R.B. 171; 95 L.R.R.M. 1209 
(May 27, 1977). 
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attorneys another. The only 
individuals that would not 
constitute a unit appropriate for 
bargaining would attorney 
partners since they in fact are the 
“employer.” senior associate 
would be potentially excludable, 
under §2(11) of the Act as a 
supervisor if he “responsibly” 
directs the work of junior 
associates. The same would be true 
of a secretary who supervises, as 
defined by the Act in §2(11), other 
secretaries. 

As noted above, the presence of a 
national or established labor union 
is not a prerequisite for an employer 
to be found in violation of the Act. 


Protected Concerted Activity 
Two or more employees" acting 
for their mutual benefit or 
protection are also protected by the 
Act. Furthermore, formal or 
informal groups of employees may 
forma labor union as defined by the 
Act. Section 2(5) defines a labor 
organization as: 
any organization of any kind, or any agency 
or employee representation committee or 
plan, in which employees participate and 
which exists for the purpose in whole or in 
part, of dealing with employers concerning 
grievances, labor disputes, wages, rates of 
pay, hours of employment, or conditions of 
work. 


Protected activity has included: 
(1) a protest of an employer's 
substitution of a lottery with cash 
prizes for a paid half-day holiday;'* 
(2) a complaint that a recent wage 
increase was less!'® than it should 
have been based on one employee's 
calculations; and (3) a demand fora 
pay increase on a one-to-one basis 
with the employer but after other 
employees had made the same 
demand the day before.2° Each of 
the employees making the above 


'’ The Board held as protected activity 
individual effort to enforce a collective 
bargaining agreement in Interboro 
Contractors, Inc., 157 N.L.R.B. 1295 (1966). 
Subsequently in Roadway Express, Inc., 217 
N.L.R.B. 278 (1975), the Board ordered 
reinstatement of a truck driver who alone 
refused to drive a truck and who charged the 
equipment was unsafe. The Fifth Circuit has 
rejected the Interboro theory. NLRB v. 
Buddies Supermarkets, Inc., 481 F.2d 714 
(5th Cir. 1973). 

'S Synadyne Corp., 228 N.L.R.B. No. 93; 
96 L.R.R.M. 1587 (Mar. 14, 1977). 

'9 Sencore, Inc., 223 N.L.R.B. 30 (1976). 

20 WACO Insulation, Inc., 223 N.L.R.B. 
1486 (1976); American Mfg. Assoc., Inc., 234 
N.L.R.B. No. 105; 97 L.R.R.M. 1354 (Feb. 3, 
1978). 


outlined demand was discharged 
by the employer. Each was 
reinstated with back pay by the 
Board on the rationale that the 
employer had violated the 
employee's rights protected by §7 
of the Act. Other actions found to 
constitute “protected activity” were 
lobbying for a particular foreign 
policy,?! concerted refusal to work 
on Palm Sunday,” and filing a 
protest with a state or federal 
agency.” 

The Board has held that §7 of the 
Act does not extend protection to 
conduct irrespective of the 
employer's right to maintain 
discipline.24 The Board in recent 
decisions has balanced the 
employer's right to establish and 
maintain order and respect against 
the employees’ statutorily 
protected right to engage in 
concerted activity. Thus, the Board 
has upheld the discharge of an 


2! Kaiser Engineers, 213 N.L.R.B. 752 
(1974). 

22 A. Lasaponara & Sons, Inc., 218 
N.L.R.B. 1096 (1975). 

23 King Soopers, Inc., 22 N.L.R.B. LOLI 
(1976); Brooklyn Nursing Home, Inc., 223 
N.L.R.B. 267 (1976). 

44 Church Point Wholesale Grocery Co., 
Inc., 215 N.L.R.B. 500 (1974). 
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employee who insisted on 
disrupting a meeting of the 
employer to present antiunion 
views and the discharge of 
employees who refused to leave a 
plant after work hours.” 

Discharges resulting from the 
employee’s use of profane language 
and defiant attitude, however, have 
been set aside.27 However, the 
Eighth Circuit refused to enforce 
the Board’s decision where the 
employee engaged in defiant 
conduct in front of assembled 
employees.”* 

Thus, if a law firm is confronted 
with two or more secretaries 
demanding higher wages, or a 
change in the policy prohibiting 
pantsuits?’ or if two or more women 
wear pantsuits to work in protest of 


25 J.P. Stevens & Co., Inc., 219 N.L.R.B. 
850 (1975). 

26 Peck, Inc., 226 N.L.R.B. 1174 (1976). 

27 Bob Henry Dodge, Inc., 203 N.L.R.B. 78 
(1973); Farah Mfg. Co., Inc., 202 N.L.R.B. 
666 (1973). 

28 Prescott Indus. Prods. Co., 205 N.L.R.B. 
51 (1973), enforcement denied, 500 F.2d 6 
(8th Cir. 1974). 

29 The Board has held that discrimination 
on the basis of race, sex, color, religion or 
national origin, alone, without proof of a 
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the policy, they would be engaged 
in protected activity, absent other 
mitigating factors. If they are fired 
or disciplined because of their 
demands, and if they file a charge 
with the regional office of the 
National Labor Relations Board, 
the firm may well be faced with an 
order requiring reinstatement and 
back pay. If other disciplinary 
action was applied, including 
threats, the firm may then be 
required to post a notice that in 
effect says, “We're sorry and will 
not do it anymore.” Because 
professionals are also covered by 
the Act. associates would be 
protected if they engaged in 
protected activity. 

Employees of some firms may 
not be protected, however, even 
though the firm may meet the 
jurisdictional standard. Members 
Murphy and Walther in a footnote 
in both Foley and Wayne, indicated 


connection between the discrimination and 
interference with the rights protected by $7, 
is not inherently destructive of employee 
rights as protected by the Act. Jubilee Mfg. 
Co., 202 N.L.R.B. 272 (1973), aff'd mem. sub 
nom. United Steelworkers of America v. 
NLRB, 504 F.2d 271 (D.C. Cir. 1974). 


ADVERTISERS INDEX 


Government Liaison Services, Inc. 418 
The Harrison Company 3rd Cover 
Hastings College of Advocacy 370 
Inter-City Testing & Consulting 359 
Josephson’s Bar Review Center 357 
Lawyers Co-operative Publishing 351 
Lawyer's Title Guaranty Fund 434 
Locaters International 413 
W. J. “Duke” Mader 374 
Medfield Corporation 407 
Nord Bar Review Course 369 


Poe & Associates, Inc. 
Research for Lawyers 


343, 430, 436 
4th Cover 


Sequiter Corp. 412 
South Florida Conference 

on Soviet Jewry 365 
State Seal & Certificate Co. 405 
Sun Information Services 371 
Univ. of Georgia School of Law 435 


that employees of firms which are 
engaged in the practice of labor law 
may be exempted from coverage of 
the Act. 


Application of Foley to Labor 
Law Firms 

The Board has _ traditionally 
recognized an implicit exclusion 
from coverage by the Act for those 
employees whose job_ involves 
labor relations.*° The underlying 
rationale is that certain employees 
work so closely with managerial 


employees in determining 
company policy in respect to 
wages, benefits and other 


conditions of employment that 
their exclusion is necessary to 
protect the confidentiality of in- 
house decision making. Generally 
excluded as confidential employees 
are the secretary to the plant 
manager, factory personnel 
department employees, the 
secretary to the personnel manager, 
and secretary to the office manager. 
Generally included, however, are 
others who may appear to be 
“confidential” employees such as 
account clerk, payroll clerks, 
telephone operators and secretaries 
to industrial managers.*! 

As noted above, members 
Murphy and Walther in footnotes in 
Foley and Wayne, evidenced 
concern that the confidentiality 
between a labor law firm and its 
clients might be breached. They 
noted that certain employees of a 
business enterprise who assist in the 
formulation of labor policy are 
classified by the Board as 
“confidential” and exempted from 
the Act. Members Walther and 
Murphy argued that employees of 
law firms representing either labor 
or management, when they assist 
the firm in the formulation and 
implementation of the client’s labor 
policy as in the case of their private 
industry counterparts, should be 
excluded from the Act as 
“confidential employees.” 

The Board has not been 
presented with a representation 
petition or charge of unfair labor 
practice against a law firm 


exclusively engaged in the practice 


30 Minneapolis-Moline Co., 85 N.L.R.B. 
597 (1949); B.F. Goodrich Co., 115 N.L.R.B. 
722 (1956); Flintkote Co., 217 N.L.R.B. 497 
(1975). 

3! See n. 30 supra; see also NLRB v. Bell 
Aerospace Co., Division of Textron, Inc., 


416 U.S. 267 (1974). 
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of labor law. In Wayne, members 
Murphy and Walther specifically 
noted that the employer had not 
shown it engaged in the practice of 
labor law. Chairman Fanning and 
members Jenkins and Pennelo 
stated they also were aware of the 
confidential relationship between 
attorney and client but refused to 
exclude coverage of law firms 
because of speculation that a 
conflict would occur the 
relationship in what was referred to 
as “unusual situations.” 


Perhaps when presented with a 
charge of an unfair labor practice or 
a representation petition for 
employees of a law firm engaged 
exclusively in the practice of labor 
law, the Board will accept the 
rationale of members Murphy and 
Jenkins and decline to assert its 
jurisdiction. If so, it would follow 
that employees of a distinct labor 
section in a general practice firm 
might also be excluded. The 
difficult question, however, would 
involve a part-time labor 
practitioner. The Board would 
probably conclude that employees 
of such a_ practitioner are not 
exempt. 


The rationale of the Board’s 
decision in Foley, which was 
affirmed in Wayne and Legal 
Services for Northwestern Penn.*? 
generally precludes the argument 
that organization of a law firm’s 
employees breaches the  confi- 
dentiality between attorneys and 
clients. The exception urged by 
members Walther and Murphy 
extends only to firms engaged in the 
practice of labor law. The Board 
will doubtless find little conflict in 
representation by a union and a 
practice largely involving real 
estate, trial work, domestic 
relations, bankruptcy or criminal 
law. Argument that a conflict exists 
would probably not enjoy a higher 
chance of acceptance if made on 
behalf of a firm engaged largely ina 
corporate or corporate finance 
practice. The Board has found 
accountants not to be “confidential” 
employees*®® since they were not 
involved in the formulation of labor 
policy. 

Summary 

In Foley, the Board overruled a 

32 230 N.L.R.B. 103 (1977). 

33 Federal Telecommunications 
Laboratories, Inc., 92 N.L.R.B. 1395 (1951). 
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long established precedent, and 
elected to exercise its jurisdiction 
over law firms. Subsequently in 
Camden, the Board decided that a 
jurisdictional standard of $250,000 
would preclude its involvement in 
all but those cases in which a work 
stoppage would have a substantial 
affect on commerce. The Board has 
determined that clerical 
employees, including paralegals, 
constitute a unit appropriate for 
bargaining. The Board also has 
determined that attorneys, 
including law school graduates who 
had not passed the Bar, constitute 
an appropriate unit. Firms engaged 
in the practice of labor law may be 
insulated from union organization 
under the rationale that their 
employees are surrogate 
confidential employees of the 
corporate client. Firms engaged in 
other areas of practice may not be 
so exempted, with the arguable 
exception of firms engaged in the 
practice of corporate finance. 


To date there has been no 
onslaught by labor to organize 
private law firms. It is doubtful that 
the status quo will drastically 
change. o 
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Economic Adjustment Mechanisms - 
A New Approach to The Taking Issue 


By Robert M. Rhodes and Gary L. Brosch 


issue] concerns the proper 
accommodation of the rapidly developing 
public policy of environmental protection, 
to the constitutionally guaranteed right... 
that one’s private property shall not be taken 
or damaged for public use without just 
compensation.! 

[I]n this conflict between the ecological 
and the constitutional, it is plain that neither 
is to be consumed by the other. 


It started with Justice Holmes’ 
pronouncement in Pennsylvania 
Coal Co. v. Mahon: while 
property may be regulated to a 
certain extent, if regulation goes too 
far it will be recognized as a 
taking .... We are in danger of 
forgetting that a strong public 
desire to improve the public 
condition is not enough to warrant 
achieving the defense by a shorter 
cut than the constitutional way of 
paying for the change. . . 

Pennsylvania Coal drew together 
police power regulations and the 
taking clause requiring judicial 
construction resolution of 
competing private public 
interests in a particular land parcel. 
Per the Holmes’ opinion, police 
powers are constrained by 
constitutional due process and just 
compensation requirements. 
Similarly, evolving concepts of the 
police power necessarily impact 
upon and further define the due 
process and taking clause. It is this 
interaction between the police 
powers, the taking clause, and the 
overall requirements of due process 
that has given rise to “the taking 


issue,” which for a half century has 
challenged courts and practitioners 
to determine the critical point at 
which “regulation goes too far. . . 
[and] will be recognized as a 
taking... 

Unfortunately, the courts have 
been unable to articulate a unified 
theory or approach for determining 
whether a land use regulation is a 
valid or invalid exercise of the 
police power. As noted in a recent 
commentary: 
There is presently no single theory or 
guideline employed by the courts in 
deciding whether a particular land use 
regulation constitutes a taking. Although 
new theories are propounded from time to 
time, such concepts add to, but do not 
supplant older theories. The existence of 
multiple theoretical basis has led to judicial 
juggling of rationales so that in a particular 
fact situation the validity of a regulation may 
chiefly be dependent upon which rationale 
the court applies. Such “theory shopping” is 
apparent from decisions arriving at opposite 
results under substantially similar factual 
circumstances.® 

Given the legal and_ policy 
uncertainty surrounding the taking 
issue, and the absence of a cohesive 
doctrinal base for judicial decision, 
the executive and legislative 
branches of Florida government 
recently commenced inquiry into 
judicial treatment of the issue.® In 
1975, the Governor’s Property 
Rights Study Commission 
concluded: “A system should be 
provided whereby compensation is 
paid for any regulation that unduly 
diminishes the value of property, 


environmental 
law 


even though it does not constitute 
an unconstitutional taking without 
compensation.” 

Similarly, a year later, the Florida 
Senate Select Committee on 
Property Rights and Land 
Acquisition determined: 


Private real property owners suffering a 
greater burden than other real property 
owners, as a result of land use restrictions for 
the benefit of the public or a sector of the 
public, should be afforded the opportunity 
for equitable relief from the greater burden 
to equalize the price paid for such a public 
benefit.* 


in addition, several bills 
addressing the taking issue were 
introduced during the 1975-78 
legislative sessions. The bills 
provided various procedures for 
landowners challenging land use 
regulations, established criteria for 
judicial determination of a taking, 
and provided remedies, including 
compensation, for aggrieved 


' Eldridge v. Palo Alto, 57 Cal. Ap. 34d 
613, 524 (1976). 

2 Commissioner of Natural Resources v. S. 
Volpe & Co., 349 Mass. 104, 206 N.E. 2d 666, 
671 (1965). 

3 260 U.S. 393 (1922). 

41d. 

5 Haigler, MacInery & Rhodes, The 
Legislature’s Roie in the Taking Issue, 4 Fa. 
St. U. L. Rev. 1, 4 (1976). 

GoverNor’s Property RicHTs Stupy 
ComMIssion STAFF Report No. 1, TAKINGS, 
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Due Process AND THE Powers: AN 
ANALYSIS OF JUDICIAL. APPROACHES TO LAND 
Use Recutations IN Fiorina (1975) and 
Fiona SENATE SELECT COMMITTEE ON 
Property Ricuts & LANp ACQUISITION ON THE 
“TAKING IssuE” (1976). 

7FinaL OF THE GOVERNOR'S 
Property RicHts Stupy Commission, 12 
(1975). 

8 Report OF THE FLORIDA SENATE 
SELECT CoMMITTEE ON Property Ricuts & 
Lanp Acquisition, 6 (1976). 


Robert M. Rhodes is a_ Tallahassee 
attorney and past chairman of The Florida 
Bar Environmental Law Section. Gary L. 
Brosch isan economic analyst under contract 
with the Department of Environmental 
Regulation, Bureau of Coastal Zone 
Management. 


They write this column on behalf of the 
Environmental Law Section, F. Ronald 
Mastriana, chairman, and Henry Dean, 
editor. 
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landowners. The bills 
uniformly unsuccessful.° 

Legislative efforts to establish a 
compensable regulation system 
foundered primarily because “there 
simply is not sufficient money in 
public treasuries to support such a 
program.”!® In addition, it has been 
suggested that a system of 
compensable regulation will deter 
governments from enacting and 
enforcing desirable land use 
regulations,'! and that the system is 
subject to misuse as an exclusionary 
zoning tool.!? 

In view of the legislature's 
reluctance to establish and 
adequately fund a compensable 
regulation program, it is profitable 
to explore alternative strategies to 
mitigate the burden imposed on 
private property by restrictive land 
use regulations. variety of 
impact-lessening measures — has 
been suggested, and is available to 
state and local governments in 
Florida.'? Several of these 
measures, or “economic adjustment 
mechanisms,” (EAM), are included 
in the Department of Environmental 
Regulation’s Florida Coastal 
Management Program.'4 

It is worthwhile to analyze these 
particular mechanisms because 
their applicability extends beyond 


were 


the proposed state coastal zone 
management program. Asa preface 
to this discussion, it is useful to 
examine the rationale for such 
mechanisms. 

From a pragmatic viewpoint, 
EAMs are useful in avoiding a 
direct confrontation with the taking 
issue. 

From an economic viewpoint, 
EAMs represent nonmarket 
methods to achieve efficient 
allocation of scarce resources in 
cases where “market failures” exist. 
A market failure is. simply a 
condition in which the price of a 
good or activity does not reflect all 
costs and benefits asso¢iated with 
the production and consumption of 
that good or activity. 

For example, in the coastal zone 
the market cost of dredging and 
filling a marsh does not include the 
costs associated with possible loss 
of breeding ground for fish, or 
wildlife habitat, or loss of storm 
protection. These market failures 
occur most often, but not 
exclusively, in conjunction with 
economic externalities, also 
referred to as neighborhood effects 
or spillovers. 

An externality exists when the 
output of one activity appears as an 
input in the consumption or 
production of another activity 
without accompanying payment. 
Externalities can be_ either 
favorable (the pleasant smell of 
flowers from a neighbor’s yard) or 


unfavorable, (the noise of a 
neighbor’s lawnmower) from the 
point of view of the recipient. 
Another characteristic of 
externalities is they are incidental or 
unintentional byproducts of an 
activity. A developer who alters 
productive wetlands is concerned 
with the production of a building 
which can be sold on the market. 
The alteration of wetlands is an 
externality whose social cost is not 
borne by the developer. 

Without a precise system of 
delineated property rights, 
property externalities will continue 
to exist because there are no 
incentives for a developer to 
“internalize” costs of production. 
Hence, external costs of an 
individual's activity may accrue to 
the community or a segment of it. 
Unfortunately, programs which 
force internalization or absolute 
avoidance of these costs benefit 
society as a whole, while imposing 
inordinate costs on a few 
individuals. 

Preservation of wetlands is an 
example where an individual may 
be forced to suffer an economic 
loss, or not be allowed to impose a 
social cost, for the benefit of 
society. Again, without a_ well 
defined set of property rights, a 
decision cannot be made as to 
whether a governmental regulation 
has caused a private loss or simply 
has not allowed an individual to 
impose a social cost. 


for example, HB 571, 1977 
Legislative Session, provides any landowner 
with standing to challenge the validity of a 
land use regulation. The owner first must 
prove that his property has diminished in 
value because of the regulation. The burden 
then shifts to the governmental agency to 
show the regulation is a proper exercise of 
police power. If the regulation is valid, but 
the landowner suffers an inordinate burden, 
the court may direct the agency to: 


1) compensate the landowner, 
2) withdraw the regulation, 
3) waive the regulation as it applies, 


4) modify the regulation. 


The Judiciary Committee recommended 
passage with amendments. (HJ 351). 
However, the bill died while in the 
Appropriations Committee. Similar bills 
have been introduced in the 1978 Legislative 
Session, SB 261 and HBs 548 and 889. 

Two companion bills, HB 1165 and CS/SB 
1055, which would have created “The 
Property Owners Protection Act of 1977,” 
afforded by any person aggrieved by an 
agency decision with respect to a permit 
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relating to the use of property with standing 
to seek circuit court review. The original bills 
would have established criteria for 
determining whether an unconstitutional 
deprivation of the reasonable and beneficial 
use of the property occurred, mandating the 
court to consider: 

1) any decrease in value, 

2) other feasible, less restrictive 

agency action, and 

3) the relationship of the 

development to the state and local 

government comprehensive plans. 


The Senate bill directed the court also to 
consider the harm to the public health safety, 
welfare or environment and the uses of 
surrounding property. Both bills authorized 
the court to: 

1) require the permit be issued, 

2) award damages, or 

3) require modification of the final 
decision. 

The House bill died in the Natural 
Resources Committee. The Senate bill 
became a Judiciary-Civil Committee bill 
which was referred to the Appropriations 
Committee where it died. 


As a mitigation measure, the DER has 
recommended that if a judicial 
determination of a taking is made, the 
regulating government should be able to 
provide an exception to invalid policy prior 
to judicial invalidation or payment of 
compensation. See LEGISLATIVE Drart, infra. 
note 14, at 78. 

GoveRNor’s Property RicHts StTupy 
Commission, STAFF Report No. 2, 
CoMPENSABLE REGULATION: Po.icy Issugs & 
Options, 4 (1975). 

BeuscHER, LAND Use Controus: More 


EFFECTIVE ApprROACHES, ULI RESEARCH 
Monocrapn, 17 (1970). 
'3 See generally, ANDERSON, Basic 


STRATEGIES For ENVIRONMENTAL CONTROL, 
Environmental Law Institute (June 1976), 
and HAGMAN & MisczyNsk1, WINDFALLS For 
Wipeouts: LAND VALUE CAPTURE AND 
CoMPENSATION, ASPO Press. (1978). 

DEPARTMENT OF ENVIRONMENTAL 
REGULATION, THE FLORIDA COASTAL 
MANAGEMENT ProcraM, Legislative Draft 
(March 1, 1978), 77-78. 

Spagna, Can ST Save Collier's 
Unspoiled Lands? ENVIRONMENTAL 
AND URBAN Issues, (June 1975), at 4, col. 5. 


THE FLORIDA BAR JOURNAL 


The policies of the CZMP 
attempt to effect a_ better 
internalization of costs of 


development in the coastal zone. 
EAMs provide means to 
mitigate individual costs without 
the necessity of a final judicial 
resolution of property rights. 

The thrust of the DER EAM 
approach is to capitalize on existing 
statutory authority and programs, 
rather than establishing new 
programs requiring legislative 
authorization. 


Property Assessment 


Article VII, Section 4 of the 
Florida Constitution requires the 
legislature to establish factors for 
property appraisers to consider in 
deriving real property just 
valuation. This constitutional 
provision is implemented by F.S. 
§193.011. Of. particular interest; is 
§193.011(2) which directs the 
appraiser to consider the highest 
and best use to which property can 
be expected to be put in the 
immediate future, as well as the 
present use of the property, taking 
into consideration applicable local 
and state land use_ regulations. 
Consideration of applicable state 
land use regulations in determining 
real property assessment value is 
encouraged by the DER and is 
included as an EAM implemen- 
tation strategy. Consistent 
recognition by property appraisers 
of restrictions placed on coastal 
lands should result in assessments 
reflecting realistic land use 
potential for a particular area. To 
facilitate employment of 
§193.011(2) the legislature may 
wish to review the existing statutory 
provision which enables _land- 
owners whose property is included 
in an area of critical state concern to 
petition the property appraiser for 
reclassification and reassessment of 
the land based on restrictions 
placed on the property by the 
critical area designation: §193.507. 


Capital Facilities Siting 


The Local Government 
Comprehensive Planning Act of 
1975 requires local governments to 
prepare and adopt planning 
elements relating to transportation 
routes and capital facilities, 
including sanitary sewers, solid 
waste, drainage, and potable water: 
$163.3177(6)(b) and (c). It is 
axiomatic that placement of such 
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infrastructure promotes or deters 
development in a_ particular 
location. A significant EAM would 
require local governments 
participating in the coastal 
management program to locate and 
construct public investments and 
projects in a manner to induce 
desirable development. Hence, 
localities would be able to mitigate 
the burden on heavily restricted 
property owners by establishing 
capital facility priorities in other 
areas owned by these landowners. 
Such a mechanism could be 
implemented through a capital 
facility placement system whereby 
particular areas would be given 
development priority based on a 
point system; development points 
from severely restricted areas could 
be transferred to developable 
areas. 


Transferable Development Rights 


Transferable development rights 
(TDR) programs have’ been 
suggested as a means of providing 
relief to individual property owners 
whose use of their land is severely 
restricted by government 
regulation.'®> Ownership of 
property is commonly defined as 
the possession of a “bundle of 
rights,” including the right to 
develop the land and the right to sell 
it. Under a typical TDR program, 
the government assigns a certain 
number of development rights to 
each parcel of land in_ the 
community. If development is 
restricted on a parcel of land, 
compensation is provided through 
“development rights,” which may 
be sold to property owners in 
another part of the community who 
wish to exceed authorized zoning 
density. To be legally defensible, 
the value of the “development 
rights” a property owner is allowed 
to transfer or sell must bear a close 
relation to the value of the 
development potential of his 
property that is denied by the 
government regulation. 


Dedication and Reassessment 


Another underutilized EAM is 
the tax incentive allowed for 
dedication of outdoor recreation or 
park lands as provided in FS. 
§193.501. This statute allows an 
owner of any land utilized for 
outdoor recreation or park 
purposes to convey the develop- 
ment right of that land for a period 


of not less than ten years to either 
the Department of Natural 
Resources or the locality in which it 
is located. exchange, the 
property appraiser is directed to 
assess the value of the land solely on 
the basis of its recreation or park use 
instead of its fair market value. This 
program enables local governments 
to acquire for use needed and often 
prohibitively expensive recreation 
and park lands at only the cost of 
reduced tax revenues. 


Acquisition 


The most direct EAM is 
acquisition and dedication of lands 
or easements to provide access, 
opportunities for recreation, and 
resource protection in the coastal 
zone. This mechanism is available 
to both the state and_ local 
governments under §§193.501 and 
375.031(4). While fee simple 
acquisition requires substantial 
public investment, easements or 
other partial interest acquisitions 
may provide desired public 
benefits at a much lower cost, while 
not infringing on private property 
rights. In the past, state and local 
governments have been reluctant to 
consider less than fee simple 
acquisition. In order to provide 
public beach access without 
infringing on the rights of private 
property owners, it must be more 
seriously considered in the future. 


Conclusion 


EAMs offer government an 
opportunity to afford necessary 
environmental protection while 
ensuring particular property rights 
are not inequitably and inordinately 
burdened. The key from an 
economic theory perspective is to 
externalize through government 
assistance individual costs 
internalized through government 
regulation. Through the property 
tax system and planning, 
government can lessen the impact 
on land caused by severe use 
regulations. EAMs provide a single 
system exchange since loss and gain 
might be effected as part of the 
same governmental act; i.e., a 
regulation is proposed coincidental 
with a reassessment petition or 
grant of development bonus. 
Existing EAMs should be activated 
and additional mitigation 
techniques developed to 
accompany future regulatory 
programs. oO 
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“™Tawyers’ Title Guaranty Fund 


Ss The Florida lawyers’ organization for guaranteeing titles to real estate 


LAWYERS’ TITLE 
GUARANTY 
FUND 


New Mortgage Trends Outlined 
by MBA Counsel 

Several types of alternative 
mortgage instruments now coming 
into widespread use were discussed 
by William E. Cumberland, general 
counsel of the Mortgage Bankers 
Association of America, at the 14th 
Annual Fund Assembly. The 
attorney for the Washington-based 
mortgage industry trade association 
made his remarks before some 500 
lawyers and real estate agents in 
Orlando in March. 


Cumberland 


According to Cumberland, the 
graduated payment mortgage is 
becoming quite popular. This type 
of instrument contains a_ preset 
payment schedule which is known 
to the mortgage parties before the 
documents are signed. The 
schedule permits a borrower to pay 
less than necessary to amortize the 
loan but the payment amounts 
increase toward the end of the term 
of the loan. The graduated payment 
mortgage is advantageous for 
younger borrowers who are not 
able to carry the normal payments 
soon after the mortgage is signed. 
However, their anticipated 
earnings increase together with 
inflationary market pressures will 
improve their ability to make 
payments at a later time. 

A second type of alternative 
mortgage instrument discussed by 
the MBA general counsel is the 
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The Fund is 5,000 Florida 
lawyers who provide complete title 
protection by giving legal advice 
and service plus an insured title. 


* The Fund exists to safeguard the 
availability of independent legal 
counsel to purchasers and lenders 
through a strong and dependable 
lawyer-owned title insurer. 


e An attorney can strengthen an 
individual practice and_ the 


profession by becoming a Fund 
member and issuing policies on the 
only title insurer that supports the 
Florida lawyer. 


variable rate mortgage. With this 
type of loan instrument, the interest 
rate fluctuates depending on the 
performance of a given index. 
Loans of this type make up 40 
percent of loans by all state 
chartered savings and loan 
associations. The index used there is 
that of the Federal Home Loan 
Bank Board of San Francisco, 
which is published every six 
months. Cumberland pointed out 
that Congress has not authorized 
the variable rate mortgage for 
federally chartered savings and 
loan associations. 

The reverse annuity mortgage is 
receiving widespread use in states 
such as Florida which have a large 
retiree population, the Washington 
attorney remarked. In this type of 
mortgage instrument, advances are 
made each month to the borrower. 
The borrower does not pay any 
interest on these advances but is 
merely borrowing equity in the 
mortgaged property. The 
homeowner then repays the loan 
either out of proceeds of the sale of 
the property or out of his or her 
estate. The result is that there are no 
tax consequences to the borrower 
on the mortgaged property. 

Cumberland stated that land is 
generally losing much of _ its 


sanctity and is becoming more 
fungible. The trend toward 
uniformity in real estate financing is 
caused by the general population 
being more mobile. The trend 
toward uniformity is being 
manifested such proposed 
national legislation as the Uniform 
Land Transactions Act, the 
Uniform Condominium Act, and 
the Uniform Simplification of Land 
Transfers Act. 

The MBA_ general counsel 
pointed out that the mobility of 
people is also causing greater 
mobility in money. The secondary 
market in home mortgages 
received $14 billion of residential 
mortgages during 1977, a 66 percent 
increase over the previous year. 
Also, federal credit unions have just 
received authority to take home 
mortgages. Cumberland explained 
that the only way the credit unions 
can do so is to generate mortgage 
loans for the secondary market. 


Disposal of Property in 
Dissolution Proceeding 


In Segal v. Segal, 353 So.2d 894 
(Fla. 3d D.CA. 1977), the court 
stated exclusive possession of a 
marital residence may be awarded: 
(1) as lump sum alimony, (2) as 
support to the party having custody 
of minor children to enforce the 
other party’s obligation, (3) 
pursuant to an agreement which 
exists between the parties, or (4) 
upon a finding of special equity. 

In the Segal case, the husband 
contended that the trial court erred 
in awarding exclusive possession of 
the entirety-held marital residence 
to the wife and in denying his 
petition for partition and sale. The 
district court of appeal affirmed the 
ruling of the lower court. It pointed 
out that in the instant case, there 
were no minor children, there was 
no finding of a special equity, there 
was no agreement and the award of 
exclusive possession did not take 
the form of lump sum alimony. 
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SEMINAR ON ADMIRALTY LAW 


The Florida Bar is cordially invited to attend a seminar on Admiralty Law sponsored by the 
Southeastern Admiralty Law Institute and the Institute of Continuing Legal Education in 
Georgia at the Omni International Hotel, One Omni International, Atlanta, Georgia, on Friday, 
June 23, and Saturday, June 24, 1978. Lunch, program materials, and cocktail reception on 
Friday evening are included in registration fee. 


Please mail the registration form provided below and make your hotel reservations DIRECTLY 
with the Omni International Hotel, One Omni International, N.E., Atlanta, GA. 30303, or the 
hotel of your choice. 


PROGRAM 


Friday Morning, June 23, Session 


RECENT DEVELOPMENTS IN THE FOURTH AND OTHER 
CIRCUITS 


John Richard Newton, Rountree & Newton, Wilmington, N.C. 
RECENT DEVELOPMENTS IN THE FIFTH CIRCUIT 


James H. Roussel, Phelps, Dunbar, Marks, Claverie & Sims, New 
Orleans, La. 


RULES OF THE ROAD AND RECENT CHANGES 


Cornelius G. Van Dalen, Duetsch, Kerrigan and Stiles, New Orleans, 
La. 


Friday Afternoon, June 23, Session 


PROSECUTING CARGO CLAIMS 


David G. Hanlon, Shackleford, Farrior, Stallings and Evans, Tampa, 
Fla. 


DEFENDING CARGO CLAIMS 
Braden Vandeventer, Jr., Black, Meredith and Martin, Norfolk, Va. 


APPORTIONMENT OF LIABILITY IN THE AFTERMATH OF 
RELIABLE 


Alan S. Dale, Eastham, Watson, Dale and Forney, Houston, Texas 
PERILS AND THE INCHMAREE CLAUSE 

Dean Joshua M. Morse, I!1, Florida State University College of Law, 
Tallahassee, Fla. 

Saturday Morning, June 24, Session 


CLAIMS AGAINST THIRD PARTIES UNDER THE 
LONGSHOREMAN AND HARBOR WORKERS COMPENSATION 
ACT 


Judge Gerald B. Tjoflat, United States Fifth Circuit Court of Appeals, 
Jackson ville, Fla. 


CLAIMS BY THE EMPLOYEE UNDER THE LONGSHOREMAN 
AND HARBORWORKERS COMPENSATION ACT 


Ross M. Diamond, I//, Diamond, Lattof and Gardner, Mobile Ala. 
CLAIMS AGAINST THE UNITED STATES OF AMERICA 


Clayton G. Ramsey, Phelps, Dunbar, Marks, Claverie and Sims, New 
Orleans, La. 


NOTE: This seminar is approved by the Florida Bar for credit under the Florida Designation Plan in the following areas for the 
number of hours indicated: Admiralty 10 hours, Appellate Practice 10 hours, Corporation and Business Law 10 hours, 
Personal Injury and Wrongful Death 3 hours, Registered General Practice 10 hours, Trial Practice 10 hours. 


REGISTRATION APPLICATION — ADMIRALTY LAW SEMINAR 


Please register me for the SEMINAR ON ADMIRALTY LAW to be held at the Omni 
International Hotel, One Omni International, Atlanta, Georgia, on June 23, 24, 1978. 


O tama SEALI member. My check for $75 registration fee payable to ICLE INGEORGIA 


is enclosed. 


O | am not a SEALI member. My check for $100 registration fee payable to ICLE IN 


GEORGIA is enclosed. 


| plan to bring my spouse to the reception. 


(spouse’s name) 


NAME SOCIAL SECURITY NO. 
(Voluntary; for University records) 
FIRM 
MAILING ADDRESS 
CITY. 
AGE CATEGORY: Under 22 (_ ); 22-35 ); 36-55( +); over 55(_) 


MAIL APPLICATION AND CHECK TO: 
James W. Curtis, Director 
Institute of Continuing Legal Education in Georgia 
University of Georgia School of Law 
Athens, Georgia 30602 — Telephone 404-542-2522 
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We're good people to know. 
Because you never know 
what will happen next. 


Write or call today for information on 
The Florida Bar insurance plans. 


Major Medical 
Expense 


up to $37,500 in protection for you, your 
employees and eligible family members. 


Super Major 


Medical Expense 


up to $250,000 in benefits over and 
above your existing insurance. 


5 s age 
Lawyer’s Liability 
Package 
professional liability, premises liability, 
personal injury liability, employer’s non- 
owned auto liability, plus “all-risk” office 
professional property protection. 


Hospital Indemnity 


$50 a day in supplemental cash for extra 
hospital expenses for you and eligible 
family members. 


Group Life Insurance 


$10,000 low cost life insurance for the 
attorney, simultaneously providing 
financial assistance to The Florida Bar 
Foundation. 


individual Retirement 
Account (IRA) 


Tax-deductible contribution up to 15% 
of your income—to a maximum of 
$1,500 —each year. 


Disability Income 
Protection 


up to $400 per week income protection 
for you and your employees for acci- 
dent and sickness. 


Accidental Death 


and Dismemberment 


up to $200,000 low cost 24-hour accident 
protection for you and your employees. 


Workmen’s 
Compensation 


protection from your statutory liability 
under Florida’s Workmen’s Compensa- 
tion Law. 


Life Insurance 


up to $100,000 low cost term protection 
for you and your employees. 


Poe &Associates, Inc. 


Tampa (813) 228-7361 North Port (813) 426-5001 

Orlando (305) 896-7231 Ft. Lauderdale (305) 491-1080 

Orlando (305) 273-3770 Jacksonville (904) 398-1112 

Venice (813) 488-6738 Lakeland (813) 687-0212 

Miami (305) 751-9765 Winter Haven (813) 294-7541 

Toll-free service: 
Orlando Area 422-3860 Pinellas County 461-2311 
All other Florida cities 1-800-282-0593 

Administrators for The Florida Bar insurance plans 


Poe and Associates, Inc./P.O. Box 1348/Tampa, FL 33601 
I'd like details on the following insurance plans of The Florida Bar: 


|| Major Medical Expense 
| | Super Major Medical Expense (| Lawyer’s Liability 
|| Life Insurance Package 

|| IRA || Hospital Indemnity 


|| Group Life (| Disability Income 
|| Accidental Death and 
Dismemberment 


| | Workmen’s Compensation 


Name Address 


City = State 


Telephone Date 
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FLORIDA RULES OF COURT 
F. S. A. Vols. 30—33 


Now — in 2 Convenient Volumes | 


at 1975 Prices! 


Vol. 1 — Practice Rules 
Vol. 2 — Administrative & Appellate Rules 


— WITH 
The new Florida Appellate Rules 
(Promulgated Dec. 22, 1977, Effective Mar. 1, 1978) 


— PEUS 
New U. S. District Court Rules for the Middle and Northern Districts 


FLORIDA RULES OF COURT, 

F.S.A. Vols. 30-33 — Copyright 

1978, 2,189 pages in two volumes, 
6” x 9 1/4”, softbound in gray 
Lexotone, with gold stamping. 


$72.00, plus tax 


THE Weoq HARRISON COMPANY, PUBLISHERS 


3110 Crossing Park * Norcross, Georgia 30071 
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There’s 


you even if you are now using junior members of 
your firm to do legal research. We are fast, econom- 
ical and convenient. If we weren’t we wouldn’t keep 
receiving repeat requests from some very capable 
attorneys. 


We all remember having that pounded into us at law 
school. Digging through the stacks to find a case that 
will be on all fours with your case probably brings 
back some warm memories of independent discov- 
ery. However, today, in the real world, you may not ——— J 
have a magnificent law library close at hand; and our 24-hour 904 = 
even if you do, can you or your client afford the ree number and fin 


time it takes to wander through the pages seeking out how Nl eghoncg RESEARCH 

that first case on point? It’s not an educational be to work with and 

process anymore—it’s a matter of economics and how we can free aie for lawyers 

your firm’s efficiency and effectiveness. your valuable time to ae 
deal more with the ts 


There’s an easier way for you to be “‘on all fours” problems that require py rida Division of 
quickly. It’s us, RESEARCH FOR LAWYERS. We _your personal min aap Py 


American Legal Research Corp. 
can research and prepare a case more efficiently for attention. Box 13777, Gainesville, Fl. 32604 


Confer with us Toll-Free (800) 342-6862. Outside of Florida call (904) 377-8300. 
We are on call evenings, weekends or whenever you sit down to think. 
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